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To obtain information on the Public Service Integrity Office, contact the following: 


Public Service Integrity Office 
60 Queen Street, Suite 605 
Ottawa, Ontario 

KEP Sy. 


Telephone: 613.941.6400 
Toll Free: 1.866.941.6400 
Facsimile: 613.941.6535 


Electronic mail: integritas@psio-bifp.gc.ca 
Web site: www.integritas.gc.ca 


September 2003 


The Honourable Stéphane Dion 
President of the Privy Council 
House of Commons 

Ottawa, Ontario 

KIA 0A4 


Dear Minister: 


Pursuant to the Treasury Board Policy on the Internal Disclosure of Information Concerning Wrongdoing 
in the Workplace, I have the honour and the privilege to transmit the first Annual Report of the 
Public Service Integrity Officer for tabling in Parliament. 


Part I of this Report provides an overview of the operations of my Office from November 30, 2001, 
the effective date of the policy, to March 31, 2003, the end of the fiscal year. 


Parts II, III and IV contain a detailed evaluation and discussion of the effectiveness of this 
Office and the Disclosure Policy, as well as a number of specific recommendations. Some of 
these proposals are firm while others are more tentative in nature and will require more 
reflection, research, consultation and collaboration, all of which I am making priorities for 
2003-2004. 


As indicated in the Report, the analyses and recommendations in Parts I, III and IV have 
been influenced in part by events and developments subsequent to the year under review. 
I believe these events were simply too significant to ignore in this Report. 


If the analyses and recommendations in this Report are acted upon, I believe it would remove 
or lessen a number of structural and attitudinal obstacles that now inhibit the reporting, 
investigation and correction of wrongdoing in the Public Service. As a result, the government’s 
intent in formulating the Disclosure Policy and establishing this Office - namely to enable and 
promote the disclosure of wrongdoing as an essential activity of the government in the public 
interest — would, in my view, be better realized. 


Yours sincerely, 


5 WW. Key taclrig 


Edward W. Keyserlingk 
Public Service Integrity Officer 
Government of Canada 
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THE PUBLIC SERVICE INTEGRITY OFFICE 


SOHOSSHSSHSSSSHSHSHOHSHSHHOHHHSHHOHSSSHHHSSHSHSHSHHHSHSHHSSHSSHHHHHSHHSHSHTHSHSHSHHHSHSHHSHSSHOSHHSHSHHOHHHSHHOHSESHEHTHEOOS 


INTRODUCTION 


Part I of this report is essentially descriptive in nature. It provides an account of the 
mandate of the Office, the steps and priorities involved in setting it up, how its existence 
and access to it was communicated, the kinds of alleged wrongdoing reported, and 
how those cases were managed and reported. 


Parts II, II and IV evaluate the structure and mandate of the Office and the Disclosure 
Policy in light of experience gained during the first year of the Office’s existence. They 
also contain analyses and recommendations. While many of these recommendations 
are firm, others are more tentative in nature. 


1.1 The Mandate 

The Public Service Integrity Office (PSIO) is policy-based, having been established 

by the Treasury Board’s Policy on the Internal Disclosure of Information Concerning 
Wrongdoing in the Workplace (hereafter identified as the Disclosure Policy). The Office 
started its operations in April 2002. That policy and my appointment both became 
effective on November 30, 2001. The Disclosure Policy details the mandate and procedures 
of this Office. In this Report, I will refer only to the relevant highlights of the Disclosure 
Policy and features of this Office. (Appendix A outlines the responsibilities of the 
Public Service Integrity Officer). 


The PSIO was created as an alternative to internal departmental mechanisms — also 
established by the Disclosure Policy — for the reporting, review and investigation of 
wrongdoing. One of those internal departmental mechanisms is that of managers. 
Another is that of designated Senior Officers who are appointed by, and report to, 
the Deputy Head of each department and agency. 


The mandate and priorities of the PSIO are to: 


* serve as an extra-departmental alternative to internal reporting 
mechanisms; 

¢ function independently from departmental influence, or influence from 
any other source, in the management and disposition of the cases it 
investigates; 

* accept and investigate any credible and good faith allegation by public 
servants of the specified kinds of wrongdoing in the Public Service; 

* investigate allegations of wrongdoing in a manner that is neutral, 
comprehensive, confidential and fair to all parties, including the 
alleged wrongdoer; 

¢ protect from job reprisal those who report wrongdoing to this Office; 

* report findings and recommendations to Deputy Heads for remedial, 
corrective, and if necessary, disciplinary action; and 

* report any inadequate or untimely departmental response to the Clerk 
of the Privy Council. 


ure Policy defines wrongdoing as an act or omission concerning: 
tion of any law or regulation 
as funds or assets 


Crucially important for this Office, and for public servants, is whether they can access 
this Office directly and without pre-conditions. Despite some ambiguity and inconsis- 
tency on this point in the Disclosure Policy (see Part II), I believe it is the Policy’s intent 

to enable direct access, and my Office acts accordingly. The body of the Disclosure Policy 
states that this Office may assist employees who: 


* believe their issue cannot be disclosed within their own department; or 

¢ raised their disclosure issue(s) in good faith through departmental 
mechanisms but believe that the disclosure was not appropriately 
addressed. 


Edward Keyserlingk 
Public Service Integrity Officer 


Pierre Martel 
Executive Director 


No employee shall be subject to 


A primary obligation of this Office is to protect anyone making a good faith allegation 
of wrongdoing from job reprisal. In any institution, the fear of job reprisal is probably 
the single most important obstacle to reporting wrongdoing, or as it is often referred 
to, whistleblowing. The Public Service is no exception. The Disclosure Policy states 
clearly that job reprisal is prohibited. It is, says the Policy, a fundamental commitment 
and statement of principle on the part of the government. Another question is whether 
the protections and incentives presently in place are adequate. These are examined 
and addressed in Part I. 


Since this Office was established, it has been my priority to develop PSIO expertise in 
investigating and recognizing job reprisal. Reprisals can come in many forms, from 
ostracization to reprimand or worse. Nor is reprisal necessarily evident or immediate. 
For example, it is job reprisal even when the act of whistleblowing is only one of 
several reasons leading to the job action. A considerable amount of literature, and a 
large body of cases in many jurisdictions, have addressed all aspects of job reprisal. I 
recently commissioned a detailed study on the subject to help my staff and me be 
more effective in recognizing and remedying job reprisal. The final report will be 
available on the PSIO Web site. 


An important obligation in the mandate of this Office is to ensure the confidentiality 
of both those who make disclosures of wrongdoing and of any other parties involved 
in the case. Clearly, the expectation of confidentiality is a high priority for all parties. 


We do assure public servants who step forward that this Office will not 
voluntarily reveal confidential information. Only when we are required to 


any reprisal for having made a do so by law or in accordance with the rules of natural justice will we do 


that. This Office, like most other such organizations, is subject to requests 


disclosure in accordance with the _ for information under the Access to Information and Privacy laws. On the 


- Disclosure Policy. 


Martine Nantel 
Lawyer / Investigator 


other hand, we can protect confidential information, such as the identity 
of the parties, if releasing the information could cause harm. We are able 
to protect confidential information during the course of an investigation. 


At the moment, this Office is not an investigative body established by legislation. 
Only if that was the case, and, furthermore, if this Office was an investigative body 
specified in the regulations, could it be immune from requests for information central 
to an investigation. 


It should be noted that in some cases, confidential aspects — such as the identity of 
the discloser of alleged wrongdoing — are already known in that person’s department 
simply because it is a public and long-standing case. As well, despite efforts to maintain 
confidentiality, the identity of the person may become known simply by the nature of 
the questions that investigators put to department personnel and witnesses. 


1.2 The Jurisdiction of the Office 

The jurisdiction of, and access to, the Public Service Integrity Office extends only to 
Public Service employees working in departments and agencies listed in Schedule 1, 
Part 1 of the Public Service Staff Relations Act. These persons and institutions come under 
the purview of the Treasury Board as corporate employer. Access to the PSIO is not 
available to public sector employees who work for Crown Corporations and separate 
agencies. In effect, this means that less than half of all federal government employees 
are entitled to bring disclosures of wrongdoing to this Office and to be protected from 
job reprisal for doing so. 


1.3. Establishing the Office Public Service Integrity Office 


In the four months between my appointment on Organisation Chart 
November 30, 2001 and April 1, 2002, when we began 

investigating reported cases of wrongdoing, many tasks had Public Service 

to be completed to establish this Office from scratch. In Integrity Officer 
these tasks, I was fortunate to have the skilled assistance Edward Keyserlingk 


and full cooperation of people at all levels of the Treasury 
Board Secretariat. My first task was to hire an executive 
director. His hiring proved to be one of my most inspired 
decisions. 


Executive Director 
Pierre Martel 


Together, we jumped bravely into the choppy waters 
involved in finding quarters, equipping the office for its 
special needs, hiring skilled and committed staff members, 
and taking the first steps to publicize the existence and 
mandate of the Office. 


Office Manager 
Francine Desrochers 
April 2002 — February 2003 


Office Manager 
Tammy Calleja 
February 2003 — Present 


Receptionist / 
Section Assistant 


Initially, the Office comprised seven staff members — Tammy Calleja 


yours truly, an executive director, three investigators, an 
administrator and a receptionist. In view of the need for 
a legal counsel on staff, one of the investigator positions Lawyer / Investigator 
was combined into that of a senior legal counsel and Jean-Daniel! Beane 

:; Tee (for a portion of the year) 
investigator. In the initial staffing plan, it was assumed f 

that all investigations would be conducted by outsiders 
that I would select and contract. Staff members would : E 5 : 

; h id 5 q h Senior Investigator Senior Investigator 
serve as analysts who would receive and process those Juditly Guchonan Normand Desjardins 
investigations. Instead, I decided that staff members } 
would normally conduct investigations. This not only 
keeps the investigations in-house, it helps develop our 
skills, team cohesiveness and collaboration, and better ensures confidentiality. From the 
perspectives of case collaboration and team morale, this approach has proven very 
beneficial. It also ensures consistency and equity in the consideration of cases. 


Lawyer / Investigator 
Martine Nantel 
(for a portion of the year) 


Several priorities and principles guided us during these initial activities. One was the 
need to be up and running as soon as possible. That meant finding investigators, and 
an administrator, with established skills. A requirement for further training, we felt, 
would delay our opening. The positions were advertised nationally and attracted more 
than 60 applications. In less than two months, interviews were arranged and selections 
made. I am proud to note that staff members selected through this process have proven 
to be first class in every respect, individually and collectively. 


Another guiding principle in the early stages was to ensure that we did everything 
that could be done to ensure, protect and manifest the independent function of this 
Office. For obvious reasons, this Office had to be — and seen to be — at arms-length 
from any government department, and especially from the employer, the Treasury 
Board and its Secretariat. As a result of that priority consideration: 


¢ I was given a free hand, without pressure or interference of any kind, 
in the selection of staff. 

¢ I selected office space in a non-government building. 

¢ I provided public servants with direct and secure lines of communication 
to this Office — electronically, by phone and by mail. 


Jean-Daniel Bélanger 
Lawyer / Investigator 


¢ I established, under a contractual service agreement with Public Works 
and Government Services Canada, a secure and separate informatics and 
communications network to support the Office. 

¢ I established a position for our own legal counsel. 

¢ I obtained delegated authority from the President of the Treasury 
Board to deal completely and on my own with access to information 
and privacy requests regarding information in our files. 

¢ Most importantly, I made it clear that we would accept no direction or 
interference in the investigation and disposition of cases. 


1.4 Publicizing and Reaching the Office 

Since my appointment, staff members and I have devoted much time and effort to 
publicizing the existence and mandate of this Office, as well as how to access us. 
Given the central role and accountability they play in enabling the disclosure and 
investigation of wrongdoing — and acting upon recommendations to address it — 
Deputy Ministers have been a target group for information about this Office since its 
inception. I have met with Deputy Ministers, addressed them both collectively and 
individually, and sent them several updates regarding our progress. All those I have 
spoken to assure me of their cooperation. 


From the time of my appointment, I have visited, and invited to our offices, the heads 
of many other government agencies and recourse mechanisms. I did so for two reasons. 
One was to inform them about what this Office is and what it does; the other was to 
learn more about their mandates and procedures. I have no interest in duplicating what 
other agencies were established to do. However, given their special focus and expertise, 
I do have considerable interest in collaborating with them on specific cases to identify 
and deal with particular instances of alleged wrongdoing. Also, it would serve everyone’s 
interests if cases that came to us could be referred to an agency specializing in the 
specific activity in question. 


One of several benefits provided through these meetings was the opportunity to learn 
more about the functioning and mechanisms of these agencies at the time this Office 
was developing and evolving its own procedures. 


Another target group for communication and consultation has been the leadership 

of the Public Service Unions. From the outset, my staff and I have met with and 
addressed many of their executive and constituent groups and stewards. My staff and 
I have also been invited to speak at a number of their regional meetings across the 
country. 


Union leadership has been uniformly welcoming, forthright and fully prepared to 
engage in dialogue. This is a welcome development, given the fact that many of these 
leaders support a legislated and independent-from-government whistleblowing agency 
for the Public Service and are generally skeptical about the potential for effectiveness 
of this policy-based government Office. Clearly, given their influence and leadership 
role, the support of the union leadership for this Office is crucial. I will return to this 
point in Part II. 


On a number of occasions, my staff and I met with Public Service managers and 
executives, including the Board of Directors of APEX (Association of Professional 
Executives of the Public Service of Canada). We accepted invitations from across 
Canada to address meetings of federal government regional councils. These meetings 
have proven to be excellent forums to discuss the opportunities and challenges 


presented by the Disclosure Policy and this Office, as well as the real or perceived 
structural and attitudinal obstacles to whistleblowing in the Public Service. 


Among those with whom my Executive Director and I met to promote the Office, and 
to canvass their views, were several Senators and Members of Parliament. Some have 

been instrumental in the formulation of Private Members or Senators Bills on the subject 
of whistleblowing. Others have made a significant contribution towards dealing with 

corruption in government in the context of national and international associations. 


A variety of individuals and groups, academic and professional, from Canada and 
abroad, have expressed considerable interest in this Office. One notable example was 
a day-long visit and exchange to our Office from the heads of a roughly equivalent 
office in the Peoples’ Republic of China in September 2002. It was a most interesting 
exchange for both sides, illustrating among other things the extent to which different 
cultures and histories shape such institutions. One common denominator emerged — 
a shared perception that all members of public institutions have a responsibility to 
contribute to the identification and correction of wrongdoing and corruption in their 
institutions. 


My Executive Director had the privilege of participating as an official observer in the 
creation of GOPAC (Global Organization of Parliamentarians Against Corruption) in 
Ottawa in October 2002. This important initiative was the result of the unrelenting 
efforts and leadership of John Williams, Member of Parliament and Chair of the 
Parliamentary Committee on Public Accounts. My Office was invited by the Department 
of Foreign Affairs and International Trade to be part of the Canadian delegation to the 
May, 2003 International Anti-Corruption Conference in Seoul, Republic of Korea. Not 
only were we able to contribute to the conference itself, we also developed contacts 
with a wide range of international participants focused on issues directly relevant to 
the mandate of this Office. 


Visit from members of the State Bureau for Letters and Calls, 
Peoples’ Republic of China 
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Normand Desjardins 
Senior Investigator 


I have no illusions about how well known this Office is in the Public Service. Despite 
all the publicity and consultation efforts to date, we have yet to overcome challenges 
such as the size and geographical spread of the Public Service, the different mandates 
of the many government departments, and the enormous amount of information and 
paperwork to which public servants are exposed. Clearly, our communication efforts 
must remain a priority. 


Access to the PSIO has been a priority from the start. Our mailing address, telephone 
numbers — including a toll free number — fax numbers, e-mail addresses and Web site 
are all channels through which people can obtain information and seek advice, and 
public servants can initiate a disclosure of wrongdoing. 


The Web site provides Public Service employees, members of the public and others 
with information about the Office, an explanation of our case management procedures, 
speeches, research documents and related policies. It also provides a “contact us” 
feature for general inquiries and communication with the Office. 


1.5 Case Management 

Our Approach 

We responded to many calls and much correspondence, ranging from employees 
seeking advice to those wishing to make allegations of wrongdoing. Each disclosure 
was assigned to and reviewed by a senior investigator. The first step was to assess 
whether the institution involved in the allegation was covered by our jurisdiction. 
Each allegation was then screened to determine if there was a better recourse 
mechanism available to the employee, especially if the issue was a human resource 
or employment matter. 


For cases within our jurisdiction, the Office adopted a dynamic case management 
approach. We incorporated traditional case management principles with broader 
alternative dispute resolution techniques such as fact-finding and mediation. After 
consulting with the employee to determine if the allegation was within our jurisdiction, 
we obtained additional information and documentation from the employee. This 
enabled us to better understand the area of alleged wrongdoing and determine the 
best course of action. 


Often, there is a need to research the subject area of the alleged wrongdoing. A 
thorough analysis may be required to determine the application of law, regulation or 
policy. This is followed by an assessment of the discretion allowed, a determination of 
what would constitute wrongdoing, and whether other remedies exist. Each case was 
presented, discussed and evaluated during our weekly case management meetings to 
determine the next steps. All staff members, me included, participate in these weekly 
meetings. Everyone present contributes to the discussion of cases in progress. 


Early on in a full investigation, I will normally inform the Deputy Head and request 
the full collaboration of his or her department. In the course of an investigation, the 
senior investigator assigned to the case will contact the department to obtain its 
perspective. The investigator may also request further information and documentation. 
This information is reviewed and assessed to determine whether the activity in question 
constitutes wrongdoing. The time devoted to an individual case can range from several 
days to six months. When a case is concluded, a written report is provided to the 
relevant organization and to the employee who made the allegation. 


This approach enables us to ensure that we meet policy requirements: 


_¢ To establish if there are sufficient grounds for further action and review 

© To initiate an investigation when required 

© To review the results of investigations 

_¢ To prepare reports and make recommendations to Deputy Heads on how to 
address or correct the disclosure 

_¢ In some special cases, or in cases when the departmental responses are not 
_ adequate or timely, to make a report of findings to the Clerk of the Privy 

Council in his role as head of the Public Service. 


eae 


ll 


Cases by Region 


O AB - Alberta 

@ BC - British Columbia 
C1 MB — Manitoba 

& NB —- New Brunswick 
© NCR — National Capital Region 
ONS - Nova Scotia 
GON - Ontario 

QC - Quebec 

O SK - Saskatchewan 
@ Unknown 

@ YT -— Yukon Territory 
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1.6 Case Statistics 


FILES OPENED FOR PERIOD ENDING MARCH 31, 2003 105 
LESS: 


° Agencies not part of PSSRA* 1.1 18 


¢ Investigation cases 87 
¢ Files closed after preliminary review 20 


° Referral 18 
* No jurisdiction** 2 
¢ Files closed after review and investigation 
¢ Referral 
¢ Allegation(s) not-substantiated 
* No jurisdiction 
¢ Investigations opened and not completed as of March 31, 2003 5 
Public Service Staff Relations Act Schedule 1. Part 1 
“No jurisdiction” means cases where the person making the disclosure was not a Public 


Service employee; cases where the events took place before the Policy came into effect; 
or cases that had already been heard by another federal board, tribunal or court. 


Cases By Category Of Wrongdoing 
A Violation of any Law or Regulation 24 
Misuse of Public Funds or Assets 6 


Gross Mismanagement 17 
A Substantial and Specific Danger to the Life, Health 
and Safety of Canadians or the Environment 0 


Harassment, Abuse of Authority, Interpersonal Conflict 29 
Others 11 


TOTAL 87 


1.7. Case Studies (by category of wrongdoing) 

A Violation of any Law or Regulation — 24 cases 

Since its inception, the Office has received in 24 cases, allegations involving violations 
of laws or regulations. Among the 24 were allegations for which a review or recourse 
mechanism was embedded and therefore available to the employee. These included 
complaints related to the Canadian Human Rights Act or the Public Service Employment 
Act. In these cases, because a recourse mechanism was in place, employees were 
redirected to the appropriate organization if they had not already considered doing so. 


We also dealt with allegations that a particular department or agency was not properly 
applying the regulatory framework within which it operates. One such case related 

to the application of the Food and Drugs Act and Regulations. This Office’s investigation 
began with an extensive review of the legislation, policies and guidelines covering the 
subject area. We also sought to gain a greater understanding of the scientific issues 
raised and the actual management processes and practices. By learning how the 
regulator applies the legislation, and what was done in actual cases, we were able to 
determine whether the instrument of delegation and nature of discretion had been 
properly applied. After an extensive investigation, we concluded that the department 
did properly apply its regulations. However, we did suggest that the department make 
a continuing effort to modernize and update communications with employees, the 
businesses it regulates and the public it serves. 


Other cases covered more than one category of wrongdoing. For instance, the allegation 
that there were violations of the Surplus Crown Assets and Disposal Act in a department 
also amounted to an allegation of misuse of public funds or assets. Before being able 
to determine whether the case actually constituted a misuse of public funds or assets, 
we reviewed the legislation and accompanying policies to determine the proper protocols. 
Learning about the operations of the department in question from documents, interviews 
and site visits allowed us to better evaluate the activities alleged to constitute wrong- 
doing. In this case, there were partnership arrangements with the voluntary sector that 
needed to be understood and assessed. In fact, the person alleging the wrongdoing 
was not aware of some aspects of these partnership arrangements. The conclusion of 
this lengthy investigation found that the practices applied by the department and its 
partners were exemplary. Indeed, the benefits of this national program extended well 
beyond the Public Service to all Canadians and the environment. 


There were no findings of wrongdoing within this category. 


Misuse of Public Funds or Assets —- 6 cases 

Six cases fell within this category, ranging from the review of business decisions and 
the application of the contracting policy to the use of cellular phones and travel by 
government employees. 


As the management of funds and assets is standard across the Public Service, the 
investigation of these cases was more straightforward. Although it was important 
that we become familiar with the appropriate policy or directive, we treated each case 
by reviewing the policy requirements, then assessing the allegation and evidence to 
determine if the alleged misuse had taken place. 


The more complex cases brought to the PSIO related to the Contracting Policy. A 
number of questions were raised about the application of this policy. For instance, we 
received an allegation that the decision to contract a service was a misuse of public 
funds as public servants could provide a better service. It was also alleged that changing 
the scope of a contract to provide for a pan-regional strategy was not a proper use of 
funds. In this case, we found that by combining a number of regional contracts into 
one, the department had reduced inefficiencies, inconsistencies from providers, and 
the administrative burden of managing several contracts. Asked to determine if the 
service standards and outcomes were being met, we found this to be the case. 


In one case, it was found that an employee was misusing public assets. Here, because 
the case was brought to the attention of the Office anonymously, our approach was 
somewhat different. After reviewing and analyzing the correspondence and support- 
ing evidence, we determined that there was a basis for a more in-depth audit. After 
meeting with us to discuss the matter, the department agreed to undertake this audit 
and report its findings to the Office. In addition to providing this Office with its 
finding of wrongdoing, the department provided assurances that the losses would be 
recovered and that mechanisms had been introduced to prevent future occurrences. 
No criminal charges were laid. 


Overall, our work within this category revealed that the managers and employees we 
dealt with are aware of the policies and authorities governing the use of public funds 
and assets. And, when presented with instances of wrongdoing, corrective action was 
promptly implemented. 


Judith Buchanan 
Senior Investigator 
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Tammy Calleja 
Receptionist / Section Assistant 
Presently Office Manager 


Gross Mismanagement - 17 cases 

There were 17 cases in this category. Because of its subjective nature, this category is 
more difficult to assess and investigate. Two questions must be posed when evaluating 
an allegation of gross mismanagement: Is it mismanagement? Is it gross? 


Allegations in this category included submissions to review cases that had already 
been heard by another federal board, tribunal or court. Although we studied the 
proceedings of these hearings to learn more about the cases, we did not investigate 
further because a legislated authority had already reviewed the matter and made a 
finding within their jurisdiction. 


As previously indicated, a number of employees contacted the Office with personal 
concerns regarding management of the workplace. To press the point, these employees 
often argued that the failure to adhere to policies regarding the prevention of harass- 
ment or staffing amounted to gross mismanagement. With the consent of the employees, 
these allegations were referred to more appropriate mechanisms. 


Somewhat related to allegations of mismanagement are the 29 separately accounted 
allegations of wrongdoing made in respect to the Policy on the Prevention of Harassment 
in the Workplace. Allegations included: 


¢ failure to adhere to the policy requirements in the treatment of 
complaints; 

¢ lack of proper investigations; 

¢ bias of contract investigators who are remunerated by the department 
or agency; 

¢ inadequate remedies when there is a finding in favour of the complainant; 
and 

* reprisal for having made a complaint. 


Given that there is a prescribed recourse for such allegations, we normally referred 
employees back to their departmental coordinator or union to file a grievance as may 
be appropriate. However, in view of the relatively high numbers, there are aspects of 
this category of allegation that raise concern and merit further consideration and 
monitoring. Indeed, there may be grounds for investigating the systemic factors that 
contribute to individual cases. I will pay attention to this particular matter in the 
coming year. 


A Substantial and Specific Danger to the Life, Health and Safety 
of Canadians or the Environment 
No cases were reported by a public servant in this category. 


Protection From Reprisal 
The Disclosure Policy states that this Office is to protect from reprisal those employees 
who disclose information in good faith concerning wrongdoing. 


Although not formed as a specific allegation, my Office did uncover one instance of 
reprisal when investigating another matter. As the first case in this area, we had to 
determine what would constitute reprisal in this case in accordance with the Disclosure 
Policy. First, an employee must have made the original disclosure of wrongdoing to his 
or her superior, to the departmental Senior Officer, or to the Public Service Integrity 
Officer. Second, while the disclosure of wrongdoing need not be founded, it must be 


made in good faith. Third, it would constitute reprisal if the original disclosure of 
wrongdoing is shown to be one of the reasons for the reprisal (notwithstanding other 
justifications made for the disciplinary action). In the case in question, it was largely 
the timing of the disciplinary action, and the fact that no documentary evidence existed 
to support any contention justifying the discipline, that led to the finding of reprisal. 


This case further highlights the need for managers to be aware that a disclosure of 
wrongdoing may not be used as a reason for disciplinary action. Rather, if challenged, 
they will be required to demonstrate that the internal disclosure is not a factor in the 
disciplinary action. In this case, it was recommended that any losses suffered by the 
employee as a result of the disciplinary action be restored. 


Elapsed Time to Dispose of Cases as of March 31, 2003 


Genevieve Chiu 
Law Student Researcher 
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Cases by Department/Agency 


as of March 31, 2003: 


Department/Agency: 

Agriculture and Agri-Food Canada 

Canadian Grain Commission 

Canadian Heritage 

Canadian Intergovernmental Conference Secretariat 
Canadian International Development Agency 
Citizenship and Immigration Canada 
Correctional Service Canada 

Department of National Defence 

Department of Veterans’ Affairs Canada 
Environment Canada 

Fisheries and Oceans Canada 

Foreign Affairs and International Trade Canada 
Health Canada 

Human Resources Development Canada © 
Immigration and Refugee Board 

Indian and Northern Affairs Canada 

Industry Canada 

Justice Canada 

National Parole Board 

Natural Resources Canada 

Office of the Commissioner for Federal Judicial Affairs 
Public Works and Government Services Canada 
Royal Canadian Mounted Police 

Statistics Canada 

Supreme Court of Canada 

Tax Court of Canada 

Transport Canada 

Western Economic Diversification Canada 
Total: 
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EVALUATING YEAR ONE AND LOOKING FORWARD — 


BSSHOHSFSSHHHSSHSHOSHOREHHSHOHHHSHHSECHEHLHHOOBHHHESHEBOe SC9OCHHKOHCHOSHSHSHEFTOHSSSSHHSSHHESSEHHESEEEE 


INTRODUCTION 


Parts II, II and IV of the Annual Report consist of my evaluation of the mandate 
and effectiveness of the Public Service Integrity Office as well as those aspects of 
the Disclosure Policy that define and apply to this Office. It concludes with a series 
of recommendations. 


I arrived at the evaluation and recommendations by applying 13 tests, or 
criteria, to the PSIO. These criteria are the result of much reflection by my 
staff and me over the past year as to what elements would be essential to the 
effectiveness and fairness of an ideal such institution. In other words, how 
should we, as well as others considering this Office and the Disclosure Policy, 
measure success? That reflection was done, and is still being done, in light of 
the PSIO. our own experience and with the benefit of views expressed by many others 
in Canada and elsewhere, including those involved with similar institutions. 


reforms of the structure, — 


mandate and powers of 


The analyses and recommendations were influenced as well by a number of recent 
events and developments in government. While some of these occurred after the year 
under review, we felt they were too significant to ignore in this Report. 


Some of the recommendations that follow are specific and firm. Others are more 
tentative and/or general in nature. The latter will require more time, reflection, research, 
consultation and collaboration before I am in a position to flesh them out. That will 
be one of my priorities during the present year. 


Nevertheless, even at this stage (the PSIO was established in November 2001), we can 
point to some successes and failures, identify obstacles in need of attention, and propose 
various reforms for the consideration of Members of Parliament, Senators, government 
ministers, public servants, Public Service unions, members of the public, and interested 
persons and groups. 


Clearly, a priority for all these parties is ensuring an accessible, credible and effective 
institution to investigate good faith allegations of wrongdoing in the Public Service — 
an organization that is empowered to see that corrective and, if required, disciplinary 
action is taken, and in a timely manner. 


It is worth noting that evaluating the mandate of this Office, and recommending 
improvements to the way it functions, is explicitly anticipated in the Disclosure Policy. 
The Disclosure Policy specifies that the Annual Report of this Office could include 
recommendations to improve the process. Also, before accepting this position, I was 


assured that the mandate and structure of this Office, and the Disclosure Policy that 
guides it, are not written in stone. If I concluded that revisions were indicated, I would 
be welcome to submit them and have them considered seriously. 


Finally, it is worth mentioning that in testimony before a Parliamentary committee 
review of Bill C-25 in June of this year, the President of the Treasury Board, Minister 
Robillard, reiterated the government’s willingness to review the Disclosure Policy based 
on any recommendations put forward in this Annual Report. 


In terms of how much wrongdoing there is in the Public Service, I want to 
make two observations. One, I am enormously impressed with the number of 
dedicated, ethical and skilled public servants that I have met at all levels in 
the past year. Two, as the Public Service Integrity Officer, I am not necessarily 
in a position to know how much wrongdoing is taking place in the Public 
Service. There are two reasons for this. 


struct ural and attitudinal 
obstacles that inhibit the 


One, the PSIO is essentially reactive, not proactive. This Office is mandated 
to investigate only the wrongdoing that is reported in good faith, judged to 
be credible, and within the four types of wrongdoing set out in the Disclosure correction of wrongdoing in 
Policy. A second and related reason is that many, perhaps most, public servants 

are unlikely to make allegations of wrongdoing to the PSIO. There are a the public sector. 

number of reasons for this, including: 


reporting, investigation and 


* unawareness about the existence or mandate of the PSIO; 

* uncertainty about what constitutes reportable wrongdoing; 

¢ fears of reprisal; 

* concerns about confidentiality; 

* a perception that because the PSIO is within the ambit of Treasury 
Board as employer, and is policy-based rather than legislated, it is 
unlikely to be neutral and effective in correcting wrongdoing and 
disciplining wrongdoers; and 

* a preference, in some instances, to use existing internal departmental 
routes to report wrongdoing. 


Whatever the nature and scope of wrongdoing in the Public Service, everything possible 
and reasonable should be done to remove obstacles to the reporting and resolution of 
wrongdoing. At the same time, we must ensure that effective protections from reprisal 
are in place for those who report wrongdoing. Only when the existence and mandate 
of the PSIO (or whatever it may evolve into) is widely known, when it is readily 
accessible and fully equipped to fulfil its mandate, and when it can generate the 
confidence of public servants, should this Office be regarded as a barometer of 
wrongdoing in the Public Service. 


As will become evident later in this Report, I am recommending fundamental 
reforms of the structure, mandate and powers of the PSIO as well as those aspects of 
the Disclosure Policy that guide it. The most foundational of these recommendations is 
that this Office be legislated, rather than policy-based. Furthermore, such legislation 
should ensure that this Office be made independent in function, placed outside the 
ambit of the government, and that it report to, and be overseen by, Parliament. 


The basis for these and related proposals is twofold. One is the widespread and 
seemingly intractable perception that unless these things are done, this Office will not 
attract the credibility it needs to encourage public interest disclosures of wrongdoing. 
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successor agency, not to the 


to apply only to the PSIO or 


The second is the considerable evidence that unless this or a successor agency is 
legislatively insulated from government, and provided with more robust tools, it is 
unlikely to achieve its desired results. Negative perceptions alone may not constitute 
sufficient grounds for these reforms. However, when combined with evidence that 
these perceptions are not entirely misplaced, it provides a basis and argument that 
merits serious attention. 


Achieving those results would require two prior or related moves. One 
involves removing this Office and its supporting policy or legislation from its 
present human resource and employment context. That context is what 
accounts for, and justifies, the Disclosure Policy being a Treasury Board policy 
and responsibility. Once removed from that focus, the PSIO can be located 
outside the ambit of the employer. In addition to the reasons stated earlier 
for such a move, there is another — the Disclosure Policy's inherent inconsisten- 


internal departmental avenues ‘Y in that the wrongdoing it envisages has little or nothing to do with human 


for disclosing wrongdoing. 


resource or employment matters. The wrongdoing it envisages is far more 
serious and of public interest in nature and implication. 


The other required move would see the PSIO escape from the restrictions imposed on 
it because we are internal to the government. As I suggest later in this Report, that 
reality explains a great deal about why this Office is as it is. It also explains why — if 
this Office is to be re-situated and re-constituted along the lines I am proposing — it 
cannot be done without the PSIO or subsequent institution becoming external to the 
government. At the moment, we are extra-departmental but not external to the 
government. 


In that regard, the justifications that support internal departmental mechanisms for 
disclosing wrongdoing (primarily managers and senior officers designated for that 
purpose) obviously work for them. They are necessarily internal to departments. Using 
the same justifications to keep the extra-departmental PSIO internal to government 
is, in my view, not justified. 


For that and similar reasons, I should emphasize that the analyses and proposals that 
follow apply only to the PSIO or successor agency and only to those aspects of the 
Disclosure Policy that apply to this Office. They do not apply to the internal departmental 
avenues for disclosing wrongdoing or aspects of the Disclosure Policy that govern those 
mechanisms. Some elements could also apply to those internal departmental avenues 
but it is for others to determine their relevance in those contexts. 


‘Part I 


APPLYING EFFECTIVENESS TESTS TO THE PSIO 


SOSSOHSHSHSHSSSHHSOHSHSHHOHSHSHSHSHOHEHOHSSHSHSHSHHHHHSHEHHHSHSHSHSHOHHSSSHHEHSEHHEHHHHSHSHHOHKHSTHHHOHOSEEOKSEBEHEOHESZES 


2.1 Measure up to the best agencies in other jurisdictions 


The mandate, powers, credibility and effectiveness of an agency such as the PSIO should compare 
favourably with similar agencies in other jurisdictions. When this is not the case, appropriate 
reforms should be seriously considered, including legislation to provide more robust powers. 


The PSIO is completing a comprehensive comparison of agencies around the world 
that investigate and address disclosures of wrongdoing or whistleblowing. That study 
will be available on the PSIO Web site when completed. 


We sought answers to the following questions about such agencies: 


¢ Are they policy-based or legislated (and if legislated, are they more 
effective)? 

¢ How are they structured? 

¢ What are their powers? 

* What sorts of wrongdoing are they meant to address (and what kind 
do they address)? 

¢ Who has access to those mechanisms? 

¢ Do those other systems impose threshold requirements? 

¢ How do they function? 

¢ Are their recommendations or orders enforceable? 


When relevant in applying to the PSIO the various criteria that follow, that data was 
considered. However, it will be more extensively featured in the next Annual Report. 


Most other agencies or mechanisms that were studied have been in existence longer 
than the PSIO. As a result, their track records can often be used to determine what 
does and what does not work. Some agencies are arguably deficient in one or more 
respects, in some cases much like the PSIO. There are seven prominent public interest 
disclosure regimes in other countries — the United Kingdom, the United States, Australia, 
New Zealand, South Africa, Korea and Israel. Each of these countries has legislation 
to deal with public interest disclosures. However, while a legislated basis may be 
necessary, it was clear that other basic elements must also be in place. 
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2.2 Function independently as a legislated, rather than 
policy-based, agency 


Any such agency should be, and widely perceived to be, independent in function. It should not be 
influenced, or perceived to be influenced, by any person, department or different levels within the 
government in the acceptance and disposition of cases. 


The Disclosure Policy does not explicitly state that the PSIO is independent. It does, 
however, make it extra-departmental and states that it is to act as a neutral entity, in 
effect insulating it from interference. To date, no one has attempted to inappropriately 
influence the case decisions of the PSIO. If anyone were to do so, my Office would 
reject his or her efforts. 


No Minister or Deputy Minister, not the Clerk, nor any department is authorized to 
instruct or review the PSIO’s investigations and case-related decisions. While the 
Treasury Board’s Office of Values and Ethics plays an important role in the Treasury 
Board and Public Service, its mandate is to provide advice, policy support and interpre- 
tation to Deputy Heads and departmental Senior Officers. It has no decision-making, 
or even advisory, role vis a vis this Office. The PSIO submits an Annual Report to the 
President of the Privy Council, not for his or her approval, but for tabling in Parliament. 


Nevertheless, there is a widespread perception that because this Office is a 
governmental and policy-based institution established by Treasury Board, and 
we are able to make only unenforceable recommendations to Deputy Ministers, 


weakness becomes a reality the PSIO cannot be sufficiently independent and effective to merit the confi- 


in need of attention. 


dence of public servants. The perception is that only a truly independent and 

legislated agency can function objectively, be free of interference, and ensure 

action on its findings and recommendations. This is the position of Public 
Service unions and a significant number of Members of Parliament and Senators. It 
is also the impetus behind a number of Private Members Bills and Private Senators 
Bills on the subject of whistleblowing. (For a brief description of these Bills, see Bill S-6: 
Public Service Whistleblowing Act prepared by David Johansen, Law and Government 
Division, Research Branch, Library of Parliament, October 8, 2002, LS-430E.) 


As indicated earlier in this Report, my priority has been to make the existence and 
mandate of the PSIO widely known within the Public Service and government, and to 
make the best case possible for the present status and procedures of this Office. From 
the outset, it has been my view that the PSIO has a number of significant strengths. 


Given that the membership of Public Service unions constitutes the largest group 
likely to make allegations of wrongdoing, the support of the union leadership is a key 
to ensuring the credibility and effectiveness of the PSIO. Yet, despite speeches to and 
discussions with union groups at all levels (at the invitation of their leadership), and 
despite cordial relations between us, it is evident that Public Service union leaders 
remain determined to promote a legislated agency independent of government. They 
have held and defended this position for some time before the PSIO was established. 
(See, for example, the 1994 position paper from the Professional Institute of the 
Public Service of Canada: Lifting the Silence, the Right to Know, the Right to Say, 

the Right to Hear). 


Another indication of this continuing skepticism emerged in June 2003, while this 
Report was in progress. In response to an inquiry by the House of Commons Standing 
Committee on Government Operations and Estimates into the conduct of the Privacy 
Commissioner, the Public Service Alliance of Canada (PSAC) expressed concern for 


the protection of Commission employees from reprisal if they disclosed 
wrongdoing. PSAC maintained that because the PSIO was policy based, 
it could not offer employees adequate protection. In effect, the union 
leadership was discouraging employees from seeking recourse at the cee Sais a eae 
PSIO because they felt we lacked the legal ability to protect their members extend legal protection confers 
against job reprisal. 


credibility and stability even if 
It went on to urge the Senate, then studying the Public Service Modernization 
Act, to amend Bill C-25 to include “whistleblowing legislation with teeth.” 
That view, it is worth noting, was shared by the Chair of the House of Commons — aye to be used. 
Standing Committee on Government Operations and Estimates. 


the legal tools provided seldom 


Whatever one may think of that position and advice, the event clearly illustrates a 
reality and perception that, in my view, is not likely to change. Rather, it is gathering 
strength, and must be seriously considered in evaluating this Office and in weighing 
any possible reforms. 


A review of similar agencies in jurisdictions outside of Canada indicates that they are 
independent entities, appointed by, and accountable to, their respective governments, 
parliaments or executives. Their mandates and their protections for whistleblowers were 
established by legislation. Canada is an exception in all of those respects. Whatever 
the strength or weakness of the powers and enforcement mechanisms provided in 
other jurisdictions, the mere fact that they are empowered by legislation, and thereby 
able to extend legal protection, gives them significant credibility and authority. 


A legislative basis also confers a degree of stability and continuity — not 

otherwise possible. A policy-based institution can be dissolved by a stroke 
of the pen. To establish it on the basis of legislation would be the clearest 
possible indication of the enduring commitment of the government and Ea aie ae ee gtaes 1 
Parliament to the values of an honest and open government. to government leads to 


Given the strong likelihood that a legislated basis for the PSIO or a successor ee ere 


agency would enhance its credibility and effectiveness, it is difficult to justify effectiveness and ability 
not proceeding in that direction. Applying some of the specific criteria that 
follows appears to support that view. to protect from reprisal. 


In a significant development, subsequent to the year under review, the government 
effectively acknowledged that employees are entitled to legislated protection against 
reprisal for reporting unlawful conduct in the workplace. On June 12, 2003, the 
Minister of Justice tabled Bill C-46 which proposed an amendment to the Criminal 
Code making it an offence “to punish, threaten, intimidate or retaliate against an 
employee for providing information about an offence that the employee believes has 
been or is being committed by the employer, or an officer or director of the employer, 
contrary to any provincial or federal law or regulation.” 


Although introduced in the context of financial fraud and insider trading, it could be 
argued that the amendment has a much broader application, particularly in view of 
where it is to be located in the Criminal Code. Although it focuses on corporate employers 
and employees, it is possible that an employee — including a Public Service employee — 
could invoke the amendment if his or her employer commits an act contrary to 
provincial or federal law. Whether this proves to be the case, Bill C-46 represents an 
acknowledgement by the government that legislation is an appropriate vehicle to 
protect from reprisal those who disclose wrongdoing. 
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without devising effective 


structures is not sufficient or 


likely to succeed. 


It should also be noted that ample precedent exists in the federal sector for statutory 
prohibitions of reprisal for disclosing wrongdoing. (See Section 2.4 of this Report). 


It may be thought by some that a recent amendment to Bill C-25, the Public Service 
Modernization Act, provided a legislative basis for the PSIO. This was not the case. The 
amendment only acknowledged the right of Treasury Board, consistent with its policy- 
making power, to make policy about the disclosure of wrongdoing. The Disclosure Policy 
and the PSIO it created were in fact already in existence. 


Obviously, whistleblowing legislation should not be seen as a cure for all ills. In fact, 
in jurisdictions that have legislated whistleblowing agencies, legislation alone is not 
always enough to overcome an employee’s reluctance to disclose wrongdoing. While 
legislation may reduce the fear of reprisal, especially if the legislation provides robust 
investigative and enforcement tools, the fear does not altogether disappear. To varying 
degrees, other factors also play a role in an employee’s decision to report wrongdoing. 
One such factor is the general reluctance of most people to step outside the security of 
their personal comfort zone for the greater public interest. This reluctance is magni- 
fied by the generally risk-aversive tendencies of employees and managers in large, 
highly structured and hierarchical institutions like the Public Service. 


Widely publicized examples, in both government and corporate contexts, clearly 
illustrate that no matter what avenues are available to disclose wrongdoing, and no 
matter how impressive the tools and assurances in place to offer protection from 
reprisal, whistleblowing is not always a good career move. 


Nevertheless, I believe two responses are in order. 


First, the enduring realities just indicated argue for the removal of any structural 
contributors to those natural fears and hesitations. Furthermore, they argue for putting 
in place the most effective, reassuring and protective agency and procedures imaginable — 
if not to eliminate all reservations and apprehension — to at least reduce them. 


The second response involves combining any legislated approach with the promotion 
of a “culture change.” Rather than simply allowing the disclosure of wrongdoing, 
such a culture would encourage whistleblowing as a meritorious act by rewarding 
employees for their commitment to the public interest. Here, too, even modest gains 
would be an improvement. However, we should not assume that such a culture 
change is easily achieved. Nor should we expect vast numbers to convert to whistle- 
blowing, or underestimate the reluctance of any institution to publicly acknowledge 
wrongdoing in the ranks (the pre-condition to any readiness to publicly reward 
employees who report wrongdoing). 


If whistleblowing legislation is desirable, the following questions will have to 
be considered about any agency created through such legislation: 


° Would form should it take? 
What powers should it have? 
What kind of structure should it have? 
° Where in the federal structure should it be located? 


At this point in the Report, I will suggest only some general answers. 


In my view, legislation should be more than a few additional clauses tacked on to 
another Bill. The matter is too important, sensitive and complicated to be an add-on, 


whether to Bill C-25 as has been suggested, or to any other Bill. If legislation is 
deemed appropriate, and I believe it is, then it merits a single piece of legislation 
devoted entirely to this matter. That piece of legislation should fully cover aspects like 
the purpose, mandate, powers, procedures, sanctions, remedies and the reporting and 
overseeing channels available to that agency. 


At least two general considerations are involved. One is to design a legislated 
mechanism that meets the tests in the Report and provides the tools and 


protections to get the job done most effectively while inspiring the greatest 3 employment-related, not 
confidence. Another is to design and legislate an agency that fits into the 
unique Canadian federal framework, including legislative and executive about wrongs against the 


branches and the various “Public Service” universes. Given the unique goals are 
a. : ; public interest. 
and needs of such an agency, something innovative may be required. 
Assuming that the analysis and proposals in this Report are well received, I will make 
it a priority to continue working with my colleagues towards proposing a specific and 
detailed model, one incorporating the elements suggested by the criteria that follow. 
Hopefully, those efforts will be made in collaboration with other interested agencies, 
committees, groups and individuals, both inside and outside government. 


2.3 Attract reports of serious wrongdoing against the public interest, 
rather than primarily employment-related grievances 


Activities reported and investigated by the PSIO should involve serious wrongdoing (as specified in 
the Disclosure Policy), particularly conduct with significant public interest implications. As a 
general rule, conduct involving employment, human resource, human rights, harassment or 
discrimination complaints and grievances, falls more appropriately within the scope of other 
mechanisms or agencies. If appropriate cases of wrongdoing do not come forward — while less 
appropriate cases do — any mechanism designed to receive and respond to those appropriate cases 
will not serve its purpose. 


Generally speaking, public servants could be inclined to report two kinds of activity to 
the PSIO. One has to do with employment-related disputes, in which the individual 
feels he or she is the victim, as well as the beneficiary if the dispute is settled. While 
these cases are important and deserve to be dealt with, many or most do not constitute 
wrongdoing, at least not as specified in the Disclosure Policy. Yet, most cases brought to 
the PSIO in the first year and subsequently fall into this category. 


In most instances, theses cases are better addressed by agencies focused on the 
activity in question. With the consent of the reporter, we refer most of these cases to 
a more appropriate avenue for resolution. That does not mean that this Office rejects 
these cases out of hand. In some instances, my staff has been able to very quickly 
solve a long-standing employment-related problem by requesting and obtaining the 
full cooperation of the appropriate decision-maker. 


Other cases may appear at first to be employment-related and single victim in nature. 
However, on further examination, it becomes clear that in some instances the activity 
alleged is really within the scope of one of the four types of wrongdoing. 


A second kind of alleged activity falls clearly within the scope of what the Disclosure 
Policy considers wrongdoing. These activities have greater implications for the public 
interest because they are serious in nature, often have a detrimental effect on the 
interests and functions of a group of public servants or a whole department, and 
subvert the delivery of program or services to the public. Some cases brought to the 
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PSIO during the past year involved alleged conduct that was obviously within that 
category. All involved long and complicated investigations, whether or not wrong- 
doing was found. These cases most clearly fall within the mandate of the PSIO. 


Yet, relatively few such disclosures were made to the PSIO. As was noted earlier, it is 
impossible to know how much serious wrongdoing actually takes place in the Public 
Service. We do know that serious instances have been uncovered by the police and 
the Auditor General. Also, serious instances of wrongdoing have been alleged by 
Parliamentary Committees. And many accounts of serious governmental wrongdoing 
have been widely reported and discussed in the media and other public forums. The 
question is: Why did the employees who presumably knew about these activities not 
come to the PSIO? 


While some may believe that such disclosures are being made via internal departmental 
channels, this does not always appear to be the case. In fact, departmental Senior 
Officers designated to review disclosures of wrongdoing say they seldom receive 
reports of serious wrongdoing. 


2.4 Protect whistleblowers from reprisal - perceptions, motivations 
and risk-benefit calculations 


Effective protection from reprisal for those who make disclosures or allegations of wrongdoing is 
an essential responsibility of any mechanism established to deal with such disclosures or 
allegations. Real and perceived risks are involved in whistleblowing. It is the responsibility of 
government to reduce such risks to the extent possible by clearly prohibiting reprisal and by 
putting in place effective protections against it. Motivations and risk-benefit calculations differ for 
the two categories of reportable cases — employment-related or public interest. 


The Disclosure Policy clearly prohibits job reprisal related to good faith disclosures of 
wrongdoing. This Office takes this responsibility very seriously. Those who make 
inquiries or disclosures are told that protection against job reprisal applies to them 
and to witnesses. Furthermore, they are told that allegations of job reprisal will be 
investigated with the same thoroughness and rigor as the allegation of wrongdoing, 
that there is no time limit for this protection, and that it applies whether or not the 
wrongdoing is eventually found to be substantiated after review and investigation. 


As indicated in Part I of this Report, this Office has had only one such case. Still, we 
have devoted considerable time and effort developing knowledge about the varieties 
and subtleties of job reprisal, the skills needed to detect it and the kind of institutions 
best able to deal with it. 


As suggested earlier, it is legitimate and important to wonder why so many of the 
reports made to the PSIO in the past year were about activities in the first category — 
employment related, single victim in nature and not necessarily wrongdoing — and so 
few about activities in the second category — wrongdoing that typically victimizes 
someone other than the reporter, and ultimately, the public. 


In my view, much of it has to do with balancing the likelihood of job reprisal with the 
hope of personal benefit. For example, if I believe I am the victim of an employment- 
related wrong, I may be willing to risk reprisal in the reasonable hope of personal 
benefit if the problem is addressed and fixed. But if I am not the victim of the actual 
wrongdoing, I am unlikely to benefit if the wrongdoing is fixed. Therefore, I may be 
less likely to risk job reprisal by reporting the wrongdoing. Also, many do not want to 
risk being labeled a squealer, a rat or a disloyal employee by superiors or colleagues. 


Clearly, it requires greater courage and commitment to the public interest 
on the part of public servants to report serious wrongdoing, especially in 
light of the fact that they may risk real or perceived reprisal without chance 
of personal benefit. Surely, the institution concerned has a duty to provide 
incentives and recognition for the public service being rendered, including 
effective protection against job reprisal. 


others and the public interest, 


the fear of reprisal needs to be 
It can be argued that adequate incentives and public recognition for whistle- 


blowers do not currently exist (see below in 3.5). Similarly, the widespread reduced by enacting effective 
oe not Sta aeinapic perception persists that policy-based protections statutory protection. 
against job reprisal are unlikely to be effective. 

Clearly, skepticism about the ability of this Office to provide effective protection is 
directly related to doubts about the effectiveness of policy versus legislation, as well 
as uncertainty about the independence and powers of the PSIO. As such, the fears of 
reprisal — and doubts that a policy-based agency can withstand those determined to 
practise reprisal — may constitute yet another reason to recommend a legislatively 
supported agency. 


There is ample precedent in the federal domain for statutory prohibitions of reprisal. 
Five Acts now specifically prohibit reprisal for the disclosure of wrongdoing: Canadian 
Environmental Protection Act, Competition Act, Canada Labour Code, Canada Shipping Act and 
the Personal Information Protection and Electronic Documents Act. Though not yet in force, 
the Pest Control Products Act also includes such prohibitions. The same is true for Bill 
C-46, proposing an amendment to the Criminal Code. (See above in Section 2.2 of 

this Report). 


2.5 Extend protection from reprisal regardless of where the 
disclosure of wrongdoing is made 


A government determined to identify and deal with wrongdoing in the Public Service wherever 
it is found, should normally provide a wide umbrella of protection against job reprisal. The 
narrower and more conditional the protection, the greater the risk of discouraging disclosures 
of wrongdoing. Therefore, restricting protection may not be justified. 


Under the Disclosure Policy, a public servant alleging that he or she is the victim of 
reprisal must also have made to the PSIO the original disclosure of wrongdoing that 
prompted the alleged reprisal. In other words, if a public servant brings an allegation 
of wrongdoing to a departmental manager or Senior Officer, he or she cannot later 
bring a related allegation of reprisal to this Office. Equally, witnesses in an investigation 
of wrongdoing raised by someone else are presumably unable to complain if they 
experience job reprisal as a result. 


Linking the original disclosure of wrongdoing to a subsequent complaint of reprisal is 
apparently designed to ensure that any investigation into the reprisal is limited to 
those instances when the original disclosure was judged to be in good faith. Separate 
the two and it becomes impossible to make the judgement about the good faith of the 
original disclosure apply to the complaint of job reprisal. 


On the other hand, the initial “good faith” requirement is of limited practical 
application. First of all, it should always be assumed that every disclosure is being 
made in good faith. Not only are there no accurate tests to determine “good faith,” 
it is already an ethical requirement in the disclosure of wrongdoing (with supporting 
disciplinary measures for “bad faith” disclosures). Second, in our experience, lack of 
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original disclosure of wrong- 


good faith has never been an issue. Rather than being in bad faith, frivolous or 
vexatious, there were instances when disclosures contained misinformation, partial 
information or misconceptions on the part of the complainant. 


Consideration should be given to always presuming good faith as well as to providing 
wide protection against reprisal regardless of where the original disclosure was made. 
That way, complainants who make their original disclosure to a manager or a Senior 
Officer where the matter was investigated, could subsequently bring an allegation of 
reprisal to this Office. It would also allow a witness — who had no say as to where the 
original disclosure was filed and may have had little or no confidence in the original 
investigation — to report a reprisal to this Office. In the end, the allegation of reprisal 
would be investigated independently of the original disclosure. 


What about public servants who make external disclosures of wrongdoing, to the 
media for instance? Should they be protected from reprisal? The Disclosure Policy, as 
well as the courts, acknowledge that there are exceptional circumstances in which 
an employee may be justified in making such a disclosure. The justification stated 
by the courts is that of public interest. The Policy refers to two such circumstances: 
when there is an immediate risk to the life, health or safety of the public, or when 
an employee has exhausted all internal procedures. 


However, the Disclosure Policy does not directly address the issue of whether 
the discloser is protected from reprisal in such cases. In effect, the Policy 
prohibits this Office from extending protection to anyone who does not bring 
the original disclosure to the PSIO. That is arguably an unjustified restriction, 
one likely to discourage the disclosure and correction of reprisal. Since 
disclosing externally — as a last resort or in exceptional circumstances — is 
legitimate in the public interest, then those doing so should be entitled to 
protection from reprisal. 


doing was made internally 


to a department, or made 


externally outside government 


Another challenge involves an important gap in the reprisal protection system. 
What if public servants are called as witnesses before a Parliamentary 
Committee and asked to testify about suspected wrongdoing in their 
departments? Or what if they make allegations of wrongdoing to some 


channels, or made by witnesses ther agency or recourse mechanism such as the Auditor General? 


to Parliamentary committees At present, this Office could not protect them from reprisal because we can 


or other agencies. 


offer protection only to those who bring their allegations to this Office. To my 
knowledge, Parliamentary Committees or other agencies do not have a 
mandate to offer protection from reprisal. 


Conceivably, the PSIO or a legislated successor agency could presently provide protection 
if we collaborated in some way with the committee or agency in the inquiry into the 
original disclosure. But that may be both impractical and an unnecessary duplication. 


At this point, Iam simply flagging this problem and inviting reflection. I am not yet 
in a position to propose a remedy. However, at least two options come to mind. One is 
to give bodies that undertake inquiries involving witnesses the power and resources to 
offer those witnesses protection from reprisal. A second option would mandate the 
PSIO or subsequent agency to protect from reprisal any witness who makes a disclosure 
of wrongdoing to another committee or agency. The PSIO would not be required to be 
involved in any way with the original inquiry. Such a reference would implicate this 
institution only to the extent that in the event of a subsequent allegation of reprisal it 


would do the inquiry and make a finding, and if reprisal is found, an enforceable 
recommendation. 


2.6 Focus on wrongdoing itself, not the source of the reports, 
and be proactive as well as reactive 


Since the primary intent of any federal government disclosure of wrongdoing policy or law ts to 
identify and address wrongdoing in the Public Service, consideration should be given to enabling 
the mechanism established to do just that, no matter what the source of those disclosures. For the 
same reason, circumstances can Justify proactive investigations of wrongdoing. 


A sharper focus on the public interest, as opposed to the largely human resource and 
employment-related context of the Disclosure Policy, suggests expanding the scope of 
those who can access the PSIO. As well as public servants, the PSIO or subsequent 
agency could accept and investigate reports of wrongdoing from Public Service 
unions, private citizens, public advocacy groups and others. 


We must remember that the intent of any such policy or law is to uncover 


and deal effectively with wrongdoing in the Public Service. That intent is Pr vate 


stated clearly in the Disclosure Policy. However, only Public Service employees are 
now entitled to bring reports of wrongdoing to the PSIO. That restriction, it 


groups and Public Service 


appears, arises from an intent to maintain a disclosure system that is entirely unions should be entitled 


internal to the Public Service. Not only is such a disclosure system internal in 


the channels and mechanisms used to investigate reports of wrongdoing, but to disclose public sector 


only Public Service employees are entitled to make such reports. 


wrongdoing and receive 


In the interest of finding and correcting instances of Public Service wrong- 
doing known only to an individual or group outside the Public Service, 
consideration should be given to removing the restriction whereby only 
public servants may disclose wrongdoing to the PSIO. 


Since the PSIO was created, there have been several attempts by citizens outside the 
Public Service to make allegations of Public Service wrongdoing. These allegations 
may well have led to investigations and findings of serious wrongs. This Office, however, 
was unable to accept and investigate those reports because of the restriction to public 
servants as the only acceptable source of disclosures under the Disclosure Policy. While 
there was no clear and effective alternate channel or mechanism to look into these 
cases, we did attempt to refer each case to an appropriate department or agency. 


It is conceivable that individuals outside the Public Service may possess significant 
and credible information about wrongful activity in the Public Service because of their 
own dealings with government. In some cases, they may be more willing to come 
forward than a public servant because they may not have reason to fear reprisal for 
their disclosure. 


Members of advocacy groups and Public Service unions may also possess information 
about wrongful Public Service activities, whether they’re public servants or not. 
Although these individuals may not be willing to come forward, the organization may 
choose to report allegations on their behalf. 


It is conceivable in some cases that such private citizens or groups could fear being 
exposed to risks of reprisal for making such allegations. For example, a private citizen 
alleging Public Service wrongdoing involving contracting or taxation rules may fear 
reprisal from the relevant government department. He or she may worry about being 


protection from reprisal. 
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excluded from access to further contracts or being subjected to unjustified or other- 
wise unlikely audits. An advocacy group may fear that the government grant it 
applied for will be rejected if it alleges Public Service wrongdoing. 


If accepting reports of Public Service wrongdoing from those sources is judged to be 
in the public interest, then the agency receiving and investigating them will have to 
provide protection from such potential reprisals. As in all cases of wrongdoing, reprisal 
would be prohibited and reports of it would be rigorously investigated. 


There is yet another variation on this theme of the source of reports of wrongdoing. 
The Disclosure Policy assumes that Public Service wrongdoing will be investigated by 
the PSIO only if and when we receive a specific report. In other words, the PSIO (like 
internal departmental channels) is expected to be reactive, not proactive. While the 
Disclosure Policy does not expressly prohibit proactive investigations, it does assume 
that the normal “trigger” of such investigations will be an actual disclosure. On the 
other hand, it is not necessarily inconsistent with the Policy to maintain, as I do, that 
there are circumstances that justify and even mandate proactivity. 


One such circumstance is an accumulation of similar allegations from public servants 
in one department or program, an accumulation that eventually indicates the strong 
likelihood of a different, systemic, department-wide form of wrongdoing. One such 
example is gross mismanagement by inattention. This Office is close to coming to that 
conclusion about one particular department and plans to arrange for a proactive review 
and investigation. Not doing so would risk leaving in place a potentially serious and 
expanding wrong, one that affects a large number of employees. 


Consideration should be given to having the Disclosure Policy or any successive legislation 
explicitly acknowledge that proactive investigations in similar circumstances can be 
legitimate and worthwhile. 


2.7 Ensure findings of wrongdoing will lead to appropriate, 
predictable and timely action 


Findings of wrongdoing should lead to timely corrective and disciplinary action. Such an 
expectation must be justified and widely held by public servants if such an agency ts to be effective. 
Normally, this would require the ability to make orders rather than recommendations, or the 
capacity to have those recommendations enforced. In the absence of a clear duty for relevant 
authorities to take appropriate action, the expectation of appropriate and timely action would not 
be justified or widely held. 


Another major obstacle to more disclosures of public interest wrongdoing is the 
perception that even if reported, nothing is likely to come of it. Many public servants 
we have spoken to believe little if anything will change and wrongdoers are unlikely 
to be adequately disciplined and the conduct of wrongdoers will continue unaffected. 


Given this Office’s experience, it is difficult to measure how effective we can be, 
particularly in light of the limited tools we have if an investigation leads to a finding 
of wrongdoing. Essentially, those tools are recommendation, negotiation and persuasion. 
Our experience, however limited, is not encouraging. Although it is not clear how this 
Office would succeed with our present framework and tools, it has become clear to 
me that because we cannot make enforceable recommendations or orders, we cannot, 
will not — and probably should not — inspire the confidence we require. 


There is some discordance between the kinds of serious wrongdoing this 
Office is meant to investigate and the relatively weak measures we have 

to secure action if wrongdoing is found. The wrongdoing that this Office is 
mandated to investigate — the violation of any law or regulation, the misuse 
of public funds or assets, gross mismanagement, and substantial dangers to 
human health, safety or the environment — are arguably too serious to lead 
only to recommendations for action, more or less voluntary compliance, inconsistency, voluntary action 
unpredictable remedies and negotiated sanctions. 


addressed by weak measures, 


and tolerance for even the 


Illustrating the point further is the fact the Disclosure Policy does not provide 
even general guidelines or types of sanctions that can be applied to wrong- 
doers, at least those found to have committed one of the four types of serious interest. 
wrongs specified in the Policy. It does state that managers and employees 

who practise retaliation, or disclose in a manner that does not conform with 

the Policy, are subject to administrative and disciplinary measures — up to and including 
termination of employment. But even those measures are not to be applied before 
consulting with departmental Human Resources Services and Legal Services. 

Surprisingly, however, nothing is explicitly said about measures applicable to the 
wrongdoers themselves. 


appearance of conflict of 


A system or agency mandated to identify and remedy wrongdoing, as well as discipline 
the wrongdoer, is likely to gain needed respect only if the processes and outcomes are 
consistent, fair, predictable and insulated from real or apparent conflicts of interest. 
This is true whether the discipline is to be applied by the agency itself or, as regards 
the PSIO, by the Deputy Heads. Normally, a fair and predictable outcome requires that 
sanctions for particular activities be established, known in advance, applicable within 
general parameters, and evenly applied. 


Of course, the governmental discipline policy already provides general guidance for a 
mechanism to deal with the misconduct of employees. A mechanism that effectively 
depends upon managers and Deputy Ministers to accept findings of misconduct, then 
take whatever action they deem appropriate, admirably highlights the responsibility 
and accountability of managers and Deputy Ministers. It also respects the fact that 
circumstances vary and that there is need for adaptability. But with little by way of 
disciplinary and remedial guidelines to facilitate consistency and appropriateness of 
sanctions in the context of the serious wrongdoing envisaged by the Disclosure Policy, 
the potential for inconsistency and inadequate measures is greatly increased. 


Too much informality and too little guidance in a system designed to address 
wrongdoing also increases the potential for conflict of interest, or at least the 
appearance of such conflict. However unlikely, allowing departments wide variations 
in discipline when responding to similar wrongdoing could hide instances where a 
manager or Deputy Head applies a lenient sanction because he or she is implicated in 
the wrongdoing. For example, a manager may have had an opportunity to address the 
wrongdoing sooner but did not. Or a senior official may have wanted to make the 
department look better than it is. 


The potential for real or apparent conflict of interest affects this Office, as well. The 
Disclosure Policy that created the PSIO was formulated and is controlled by the Treasury 
Board, the employer. Certainly, the intention was admirable — by providing for the 
internal disclosure and correction of wrongdoing, the Disclosure Policy reflects 

a commitment to contribute to an honest and open and accountable Public Service. 
Nonetheless, the suspicion will persist that like other internal policing systems, this 
one too will be subject to discretion, leniency and inconsistency. This Office, many 
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feel, is too subject to the tendency of a large institution to downplay its deficiencies, 
keep them in-house, and resist rigorous and formal procedures — inadvertently or not. 


As the employer, Treasury Board may well be the appropriate context for those parts 
of the Policy that focus on the internal reporting mechanisms of Senior Officers and 
managers. Nevertheless, because the focus is on serious wrongdoing, these activities 
should be subject to more rigorous procedures and outcomes than are normally 
addressed in the human resource or employment context. 


I believe that the factors cited above provide yet another reason to consider situating and 
structuring this Office, or another version of it, very differently. Only a legislated agency, 
outside or at arms-length from the Public Service or the government, can best possess 
the authority and tools needed to achieve appropriate remedial and disciplinary action 
in the event of wrongdoing. It would seem that only such an agency could best ensure 
enforceable recommendations, whether enforced by the agency itself or by another 
related agency at a legally designated stage in the process. Only such a legislated and 
independent agency could best be insulated from real or apparent conflicts of interest, 
and thereby most likely to earn the confidence of those reluctant to disclose wrongdoing. 


roct 11 


APPLYING FAIRNESS TESTS TO THE PSIO 


SOHCHOSTOHOHSHSSHHHHHOHHOHEHTHOHSHHHEHHOHTHEOHHEEESEO SCOHSSHSSHHSHSHSOHSSHHOSHSHEHTHOSHOHOHSSEHSOHSHHEHEHEHOOHOHOE 


3.1 Clarify the meaning and scope of targeted wrongdoing 


In the interest of fairness, the meaning and scope of the kinds of wrongdoing targeted by 
such an agency should be as precise and predictable as possible. This would avoid the 
excessive vagueness and ambiguity that could leave public servants uncertain as to the 
line between acceptable conduct and wrongdoing, and the difference between situations 
allowing individual ethical judgment and those that require strict adherence to rules. 


ticulate values and 
provide needed guidance for 


morally and legally complex 
Obviously, the tasks involved in this regard cannot be the sole responsibility 


of the PSIO or any such agency. As much clarity as possible must be provided activities. 
in the supporting policy or legislation. 


To provide even further clarification, related guidelines, policies and principles must 
be formulated and distributed. Treasury Board and other Public Service organizations 
have made important contributions in that regard, including the Disclosure Policy, as 
well as the current focus on accountability, managerial skills and leadership, and the 
recently released Values and Ethics Code for the Public Service (effective September 1 of 
this year). By developing case studies and training sessions, the Treasury Board’s Office 
of Values and Ethics, as well as Senior Officers and others in various departments, 
have further clarified the meaning and scope of wrongdoing. 


When speaking about this Office, I am frequently asked how I balance, or would 
balance, values and rules in determining wrongdoing in specific cases. A recurring 
and related question addresses the role that values and rules play in guiding moral 
and legal choices. 


Though necessary, general values, ethical principles and maxims are not a complete 
moral guide or indicator of wrongdoing. For the most part, they are not contentious, 
are widely known and are accepted by reasonably informed and moral persons. Values 
that apply in the Public Service do not differ markedly from those in professional life. 
For public servants, the key difference is that their ultimate duty is to serve the public 
rather than corporate shareholders. The challenge is how to apply general values and 
principles in specific dilemmas when they conflict, or when the activity in question is 
morally or legally complex. 


Those dilemmas and complexities illustrate the need to balance values and rules. The 
trend in the Public Service today is to replace rules with values. However, there is the 
danger of going too far in that direction, just as the opposite and earlier trend may 
have been too rule-based. The result could leave public servants without sufficient 
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guidance, thereby shortchanging them. Values and rules need not be mutually exclusive. 
Good rules articulate and apply discernible values in complicated situations and evolve 
as values evolve. 


In an ideal world, everyone would be a model of ethical reasoning and integrity. In 
reality, any institution, including the Public Service, has some people who need to be 
guided more by rules than values or ethical reasoning alone. This will inevitably 
include managers and executives as well as those at other levels; to think otherwise 
would be naive and utopian. 


A conflict of two legitimate values or duties can create a difficult dilemma. 
For example, there are instances when a public servant may be faced with 


to power”, is, “power should a choice between one’s duty to serve the public interest and one’s duty of 


listen to truth and act 


accordingly”. 


loyalty to his or her government employer. Ideally and normally they are 
consistent, even one and the same duty, although not always. While the issue 
is complicated, and the choice not always obvious or easy, court rulings have 
defined specific circumstances when the public interest choice prevails. 


One example of a morally and legally complicated issue that requires detailed rules is 
that of conflict of interest. It was rightly judged that to be helpful as a guide to conduct, 
the general values and principles involved, those of honesty and integrity, had to be 
expressed in specific rules applied to a variety of situations. 


Too often, values, principles and maxims are launched as if they are self-explanatory 
and easily practised. In reality, they are neither. They need accompanying elaboration 
about their application and implications. Sometimes their formulation suggests they 
apply only to low and mid-level employees, with no related and consequent duties for 
those at more senior levels. An example is the laudable but somewhat facile maxim, 
“speak truth to power.” The problem is, “power” is not always prepared to hear the truth, 
even less prepared to act upon it, and unhappy with the one who spoke it. In such cases, 
speaking the truth can be a career limiting activity. There is a corresponding duty on 
the part of managers, executives and Deputy Ministers to listen to the truth, act upon 
it when indicated, and commend those who speak it — not subject them to reprisal. 


I raise these issues to illustrate the commitment on the part of this Office to clarify 
what wrongdoing means. In part, we’ve done that by exploring and proposing what 
“rightdoing” means. That, in turn, includes the related issue of what kind of guidance 
is required. 


With my colleagues and others, I have taken a particular interest in exploring and 
shedding light on the meaning and application of “gross mismanagement,” arguably the 
most ambiguous form of wrongdoing specified in the Disclosure Policy. Though in need 
of clarifying applications and examples, the other kinds of wrongdoing (violation of 
any law or regulation, misuse of public funds or assets, substantial and specific dangers 
to human health or safety or that of the environment) are relatively transparent. 


To date, only 17 allegations of wrongdoing brought to this office have been primarily 
identified and recorded as mismanagement (although it occasionally emerges as a 
sub-theme in the background of other forms of wrongdoing). I am, however, frequently 
asked how this Office defines gross mismanagement and what criteria we apply when 
investigating an allegation of mismanagement. 


My response that follows is a product of reflection during the past year as well as my 
experience in other contexts. It is not based on actual allegations to the PSIO. 


“Gross mismanagement” was rightly included in the Disclosure Policy as a serious 
wrongdoing. Few, if any, would claim that it is not a serious and destructive form of 
wrongdoing. At the same time, there should be some latitude allowed for different 
management “styles and contexts,” and the fact that there are degrees of mismanage- 
ment. But when does mismanagement become “gross” and therefore a form of serious 
wrongdoing? It may be easier to recognize than define, but at least three kinds of 
gross mismanagement merit attention. In all three, a fundamental test of whether 

it is gross is the nature and extent of the harm done. 


* One type of gross mismanagement is by action or conduct, rather 
than by omission. For example, the manager, executive or head of a 
department may be a rule breaker. If that manager also threatens staff, es Be baie pies oes Si ee tie 
to the extent that his or her rule breaking continues unchecked and take many forms — some 
unreported, initiative is lost, the working environment is poisoned and 
the public is not being properly served as a result, then both the members 


Baar 


by commission, others by 


of that unit and the public are victimized. Few would or should claim omission — but in all cases 
that this does not constitute gross mismanagement. Almost everyone 
would see it as a total distortion of expected good leadership: leading the public service and the 


by example, respecting the rights and needs of staff members, earning 
their confidence, encouraging enthusiasm in the workplace, and 
ensuring service delivery and accountability for positive results. 


public are seriously harmed. 


¢ A second form of gross mismanagement, less frequently recognized, is 
mismanagement by omission. In such cases, a manager, executive or 
department head simply abrogates his or her responsibility to lead, 
supervise and hold staff members accountable. As a result, rules are 
broken, teamwork breaks down, dissension is rampant, and important 
work with public interest implications is left undone or badly done. 
Nor are any of these ongoing destructive realities addressed. 


Systemic problems and institutional policies can contribute to mis- 
management by omission. For example, while the practice of posting 
managers in departments or on projects for brief periods may benefit 
the careers of the managers — by exposing them to a variety of work 
contexts — it can harm the departments and projects involved. It takes 
time, up to three years in larger departments, to become familiar enough 
with mandate and staff to be an effective leader, earn the confidence of 
staff members, and identify and address instances of mismanagement. 


¢ Yet another form of gross mismanagement occurs when the middle 
manager chooses to remain silent, although fully aware of serious rule 
breaking and mismanagement at higher levels and the harmful effects 
of that mismanagement on those under his or her direction and the 
public served. While that silence may be due to fear of reprisal or 
simply passivity, it can make the middle manager an accomplice in 
the wrongdoing. It also violates a managerial responsibility to protect 

_and represent those under his or her direction and may violate a 

professional code as well. In any institution, managers may be inclined 
and trained to define their duties more or less exclusively towards their 
superiors. This can create drastic results for staff members exposed to 
the wrath of the errant department head as well as for the public being 
served by the misdirected department. In such cases, it can be argued 
that the silent manager does not have the option to remain silent, that 
he or she should disclose the wrongdoing, either internally or externally. 
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Assuming effective mechanisms are in place to investigate and correct 
such conduct, and provide protection against reprisal, then a manager’s 
silence may constitute gross mismanagement. 


3.2 Meet high investigational standards, including respect for the 
principles of natural justice 


Investigations of allegations of wrongdoing by any such agency should be comprehensive, 
objective, confidential and fair to all parties involved, including the alleged wrongdoer. Given the 
focus on wrongdoing, and the potentially serious implications for all parties following an 
investigation, flexibility in procedures should take second place to formality and fairness. This 
standard includes a duty to assign responsibility for wrongdoing fairly if shared by a number of 
individuals or groups, including those at different levels of government. 


Meeting this test obviously requires a staff with appropriate investigational skills. I 
have been extremely fortunate in that regard. The three staff members who review 
and investigate allegations of wrongdoing, and the Executive Director who assigns 
and supervises the case investigations and analyses, came to the PSIO with proven 
investigational, managerial and interpersonal abilities in a variety of relevant areas. 
Furthermore, during the year under review, staff members participated in a number 
of courses and workshops to further develop their skills. 


A major strength of the PSIO is the fact that it is an extra-departmental unit estab- 
lished with the mandate, resources and budget to do primarily one thing — investigate 
allegations of wrongdoing, recommend action to correct the wrong and, if necessary, 
to discipline the wrongdoer. That single, undivided focus and extra-departmental 
nature can contribute significantly to making such an institution effective and shielding 
it from influence to a greater extent than if such investigations and correctives were 
left exclusively to departments. In my view, a weakness of some mechanisms in other 
jurisdictions, and in some proposals for whistleblower legislation, is the fact that they 
do not provide for an extra departmental unit that does its own investigations and 
reports. Internal departmental investigations will always be subject to suspicions, 
justified or not in individual cases, of conflict of interest. The employer or department 
is, after all, investigating itself. 


A second requirement is the development and use of appropriate investigational 
procedures. Developing such a process was a first priority for this Office. We wanted 
to be in a position to ensure the reliability and accuracy of our findings and support- 
ing evidence. We also wanted to ensure that the rights of the various parties, including 
the alleged wrongdoer, were respected during all stages of an investigation. To achieve 
this goal, our procedures have gradually become more formalized and less flexible. 
For instance, we now normally tape interviews and (with due care) share allegations 
and evidence with alleged wrongdoers to enable informed responses and explanations. 
All “disclosures” or “reports” of wrongdoing received by this Office are treated as 
allegations of wrongdoing, not as established wrongdoing. 


In defending the status quo, some have claimed that not being the product of legislation 
allows the PSIO to be more flexible in the way it handles and investigates disclosures 
of wrongdoing. For example, goes the argument, the PSIO is not as strictly bound by 
the rules of evidence. Also, conducting essentially administrative inquiries can make 
procedures less adversarial in nature and result. The “flexibility” argument is not 
without merit, and was clearly a consideration when establishing the PSIO. 


On the other hand, less flexibility and more formality in procedures as a result of 
legislation could be beneficial. The disclosures in question are about “wrongdoing,” 
including violations of laws and regulations. The findings and recommenda- 
tions of this Office can have serious legal and other implications for wrong- 
doers and for those reporting wrongdoing. That being the case, values such as 
certainty, reliability, procedural fairness, respect for rules of evidence and ; Beet. re vcs 
principles of natural justice seem so central that, in exchange, less flexibility wrong, but “I was told todo 
is justified and perhaps even mandatory. Determining the presence or absence 
of wrongdoing is normally thought to require predictable and fair rules and 
procedures. 


it” cannot excuse the public 
servant who obeyed the order 


While that does not exclude flexibility, it reserves it for stages other than the or request. Both wrongs need 
investigation and findings. For example, there is often a role for negotiation. 

However, wrongdoing itself cannot be negotiated away. It either took place or 
it did not. As in any legal process, including criminal investigations, negotia- 

tion can be legitimate and relevant in determining appropriate sanctions and 
remedies. 


to be addressed. 


When more than one person or more than one level within the government is 
involved in a wrongful activity, the investigational procedure should accurately 


assign and distribute responsibility. It would be unfair, for example, to find one or 
more public servants exclusively responsible for breaking rules if credible testimony 
reveals that the wrongdoing resulted from an order or request from a Minister’s office. 


Having said that, even if such an order or.request was made and could be substantiated, 
that would not in itself excuse a public servant who broke rules. Since Nuremburg, 
claims that “I was told to do it” do not allow a person to escape responsibility for 
breaking laws or rules he or she knew about or should have known about. We are 
rightly expected to refuse such requests and report them to our superiors or Deputy 
Minister. They, in turn, are rightly expected to deal with the alleged wrongdoing and 
not allow or practise any form of reprisal. If the public servant nevertheless breaks the 
rules in this situation, while it would not excuse the conduct, it could reduce his or 
her responsibility. 


This Office is not mandated or authorized to follow credible trails of responsibility 
that lead beyond the Public Service. However, in fairness to public servants who may 
be caught up in wrongdoing originating elsewhere, such leads should be followed up 
by those authorized to do so. 
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needs to provide free, direct 


and uncomplicated access 
without passing tests or 


meeting prior conditions. 


Although such an eventuality has not yet been presented to this Office, we would 
probably be inclined to do two things if it did. First, any credible information would 
be passed on to an appropriate body — such as the Ethics Commissioner, police, Auditor 
General or Parliamentary Committee — for investigation. Second, I would flag in the 
report about the public servant’s responsibility, any such credible testimony about 
orders from higher authority as an explanation for why a finding of responsibility in 
the public servant’s case cannot be made until any potential involvement of the 
Minister's office is investigated, or why that responsibility is reduced as a result. 


A last issue to include under the rubric of fairness is the widespread perception 
among public servants that there is a double moral and legal standard in 
government — a strict standard for public servants, a far more lenient one for 
politicians and Ministers. This perception may well be exaggerated but it is 
understandable, given the serious mismanagement and wrongdoing identi- 
fied by the Auditor General, or alleged and reported by Parliamentary 
committees and the media over the past year and before. 


For any investigative process in the Public Service to be seen as rigorous but 

fair, the same standards and investigative rigor must apply and be visible 

beyond the Public Service. The failure to correct double standards promotes 

cynicism about Public Service investigative bodies such as the PSIO. They can 
too easily be seen as vehicles of repression by a government determined to eradicate 
and punish Public Service wrongdoing but ready to explain away wrongdoing at 
higher levels as the acceptable and inevitable byproduct of doing politics. Hopefully, 
recent and forthcoming initiatives such as those in the “Ethics Package” will help to 
establish a single standard. 


3.3 Enable direct access to the agency without first exhausting 
departmental mechanisms 


Access to such a neutral and extra-departmental agency by those wishing to make credible and 
good faith allegations of wrongdoing should be as direct and uncomplicated as possible. To 
ensure that the agency 1s, and is widely perceived to be, an extra-departmental alternative to 
internal departmental avenues, there should be no threshold requirement to first direct reports of 
wrongdoing to the department and to exhaust departmental measures. 


Placing obstacles in the path to an extra-departmental agency in the form of thresh- 
old requirements, restrictions, or an expressed preference for other routes, would 
inevitably discourage recourse to that agency. It would compromise its role as an 
alternative to internal departmental channels for reporting wrongdoing. The Disclosure 
Policy is at best ambiguous in this regard. 


In the preamble, after referring to internal mechanisms for disclosing wrongdoing 
such as Senior Officers designated for that role, it refers to this Office as follows: 


“The policy also establishes a government-wide review mechanism 
outside the departmental processes where employees, who, having 
unsuccessfully exhausted departmental mechanisms, may turn to disclose 
information concerning wrongdoing (emphasis added).” 


In the body of the Policy, the preference for internal reporting mechanisms is less 
evident, and the requirement to first exhaust departmental mechanisms is less 
restrictive. As a result, the two texts are arguably inconsistent. Under the heading 
of Responsibilities of the Public Service Integrity Officer, the Policy states: 


“The mandate of the Public Service Integrity Officer is to act as a 
neutral entity on matters of internal disclosure of wrongdoing. In 
particular, he or she assists employees who: 


* believe that their issue cannot be disclosed within their own 
department; or 

* raised their disclosure issue(s) in good faith through the departmental 
mechanisms but believe that the disclosure was not appropriately 
addressed.” 


Because the “first exhaust departmental mechanisms” restriction expressed in the 
first paragraph is in the preamble, and because it appears to conflict with the body of 
the Policy, I do not consider it to be of any real effect. Some departments, however, 
have a different interpretation, preferring to emphasize the need to exhaust depart- 
mental mechanisms. That also appears to be the case with the Treasury Board’s Office 
of Values and Ethics when it advises Senior Officers and others. 


As for the two circumstances that allow access to the PSIO (as indicated in 
the second paragraph above), only the first permits direct access and only when 
employees, “believe that their issue cannot be disclosed within their own 
department.” At face value, that appears to be very restrictive. 


However, consistent with the Disclosure Policy's stated intent to establish this oe < seg ; 
Office as an alternative mechanism, and consistent with the desire to allow of the internal departmental 
public servants to come to this Office without applying a litmus test to their 

reasons for doing so, I take that condition to mean that anyone may bring a mechanisms, but as a personal 


disclosure directly to this Office and for their own reasons. ; 3 
choice for a variety of 

Presumably, there are a wide variety of possible reasons to choose to come legitimate reasons. 

to the PSIO, many of which we have already heard from those who come to 

this Office: 


¢ A desire for more confidentiality and anonymity 

¢ Lack of confidence in a particular Senior Officer 

¢ The alleged wrongdoer is thought to be allied with, or a close colleague 
of, the manager or Senior Officer 

¢ The relatively small size of an organization may make it difficult to 
raise internally a particularly serious or sensitive allegation 

¢ The extra-departmental aspect of the PSIO is more likely to avoid 
conflicts of interest 

¢ The investigative resources of the PSIO are more likely to provide a 
comprehensive investigation. 


I should add, however, that even though we do not inform or involve Senior Officers 
in our cases, or refer cases to them unless expressly requested or allowed by the 
complainant, we have excellent relations with many Senior Officers. They have been 
helpful and collaborative. In a number of cases, we have suggested to complainants 
that their particular problem may be better resolved internally by a Senior Officer. 


It is worth noting that the Disclosure Policy's requirement to exhaust internal mechanisms, 
and the preference for those internal routes, is similar to disclosure mechanisms in 
the UK, Australia and New Zealand. In fact, in some respects the conditions in those 
mechanisms are considerably more stringent than in our Disclosure Policy. In the UK, 
for example, individuals must not only exhaust internal procedures, they must also 
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source then all federal public 


sector institutions would have 


provide documentation that they did so, before they can move on to the next stage. 
On the other hand, the US federal government mechanism for disclosures requires 
no prior internal reporting. 


At the very least, the confusion and restrictions engendered by the Disclosure 
Policy point to a need to clarify and remove the ambiguities, both in the Policy 
itself and in any future legislation. First, direct access to the PSIO — without 
prior reference to internal departmental mechanisms — should be clearly 
allowed and for whatever reasons individual public servants choose. Second, 
no preference should be expressed in the Disclosure Policy or any eventual 
legislation for using internal departmental mechanisms rather than going to 


access to the PSIO or successor _ the PSIO, or vice versa. They should be seen as alternate, not competing, 


agency. 


avenues. Otherwise, the choice of routes available to public servants is 
unjustifiably restricted. 


Unless both of these obstacles are clearly removed, there will be a bias against using 
the extra-departmental route provided by the PSIO and its role as an alternative will 
be compromised. It is not our intention to denigrate those internal departmental 
routes. Rather, we suggest that they be promoted for the important opportunities they 
provide, not by claiming their superiority. This only discourages access to the PSIO. 


Internal departmental mechanisms, because they are internal to departments, have a 
very different set of characteristics, including accountabilities, reporting channels, 
means of access, and degree of transparency or lack thereof. Having both the PSIO 
and Senior Officers/Managers as mechanisms guided by the same Treasury Board 
policy with a human resource and management orientation, and therefore an inevitable 
bias towards internal regulation, may invite a certain reluctance and restriction in 
providing for access to the extra-departmental avenue. 


As long as both routes co-exist in the same policy, recourse to the extra-departmental 
channel may be represented by some as a failure of the means of internal departmental 
resolution, rather than an opportunity to freely avail oneself of an equally justifiable 
alternative channel with its own strengths and characteristics. A divorce of the two 
approaches, and the reformulation of the extra-departmental option in legislation, 
may well remove the competitive element. 


3.4 Provide access to the agency by all federal public servants 
regardless of where they work 


To deny a significant number of public servants access to such an extra-departmental and neutral 
agency for the disclosure of wrongdoing — and to do so only because of the particular nature of 
their government institution — would be unfair. It would deny them an avenue and advantages 
that are available to other public servants. The only criterion that should matter ts that they work 
in federal public sector institutions, not that they must fall within the strict definition of 
employees within the ambit of the Treasury Board. 


Treasury Board’s Disclosure Policy, and hence access to the PSIO, applies only to those 
departments and agencies, and the persons employed therein, listed in Schedule 1, Part 1 
of the Public Service Staff Relations Act. This is considered the “core” Public Service, the 
universe that Treasury Board generally manages pursuant to the Financial Administration 
Act and where it is the corporate employer as per the Public Service Staff Relations Act. 


Despite the legal, jurisdictional and structural arguments for such a situation, the 
fact remains that only about 168,000 employees — fewer than half those who have an 


employment relationship with the federal government — are under the purview of the 
Disclosure Policy and therefore able to access the PSIO 


That restriction is arguably unfair and questionable. Of course, those other institu- 
tions have been encouraged to develop their own internal channels to deal with 
allegations of wrongdoing. But they cannot access an extra-organizational mechanism 
like the PSIO. As the Public Service Integrity Officer, I would be prepared, on grounds 
of fairness and equal access, to include those institutions within the scope of my 
mandate. This assumes, of course, that needed additional resources and authority 
would be forthcoming. 


The decision, however, is not one to be made by this Office. Presumably, such a 
decision will be made by the Cabinet, and Parliament if legislation is contemplated, 
following further reflection and consultation with the Treasury Board and the heads 
of those other institutions. This is the answer I have had to give to the small 
but significant number of persons employed by these other federal institu- 
tions who contacted my Office to bring allegations of wrongdoing. 


Of course, if my recommendation in Section 2.6 of this report is accepted, 
namely that the PSIO or any successor agency be authorized to receive and 
act on allegations of wrongdoing from any source, my argumentation here for 
increased coverage and access would be largely satisfied. 


rewarded, is the reluctance of 


any large institution with an 
3.5 Encourage and reward disclosures of wrongdoing 

internal disclosure system, to 
Consistent with the commitment of governments to the centrality of integrity and 
openness in the Public Service, disclosures of wrongdoing should not only be enabled but 
also encouraged and rewarded. Doing so may result in the identification and correction wrongdoing took place. 
of more wrongdoing and reduce fears of job reprisal. 


publicly acknowledge that 


Given the service to the public provided by those who disclose wrongdoing, sometimes 
at considerable personal risk, it would be patently unfair not to publicly encourage 
and reward them. 


The Disclosure Policy, through the mechanisms it establishes, does enable such disclosures. 
This is a laudable first step. However, the Policy and the government could do more to 
encourage and publicly recognize and reward those who come forward with allegations 
of wrongdoing. The impression created by enveloping the disclosure of wrongdoing 
with limitations, conditions and qualifications — some more justified than others — is 
hardly one of encouragement. The application to the PSIO and the Disclosure Policy of 
some of the above criteria led me to make a number of recommendations to make 
such disclosures less encumbered and remedy some deficiencies. 


It would also help if senior levels of government made regular and public appeals to 
public servants, stressing that disclosure of wrongdoing demonstrates a valuable and 
even indispensable commitment to an open, honest and accountable Public Service. 


To make that point, and to mitigate fears of job reprisal, it would be appropriate for 
senior levels of government, perhaps the Clerk of the Privy Council, to include those 
who report wrongdoing among those being publicly given merit awards for exemplary 
service to the public and the Public Service. Appropriate awards for such disclosures 
could include citations on one’s employment file. This, too, would demonstrate that 
the reporting of wrongdoing is a meritorious act. 
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implications for the parties oe 


A major obstacle to the realization of such a policy is the natural reluctance 
of the heads and managers of a large institution to publicly acknowledge 

that wrongdoing took place. Each level of authority has an instinctive vested 
interest in keeping wrongdoing quiet, often preferring to deal with it privately 
and in-house. This is especially true for institutions like the Public Service in 
which the government has established an entirely internal system for the 
disclosure and handling of wrongdoing. 


involved, acts in the public Such public acknowledgements would be more forthcoming, and less likely to 


interest and spends public 


be kept internal and private, in the context of a disclosure system that is itself 
more public. This is perhaps another reason to seriously consider a transfor- 


funds, it should be subject to mation of the present internal disclosure system and the PSIO. A disclosure 


court reviews and 


Parliamentary oversight. 


system that is publicly accountable would help open the window more widely 
on instances of wrongdoing. This in turn, would make it increasingly normal 
to recognize and award those with the courage and commitment to step 
forward as a service to the public. 


3.6 Findings and recommendations should be subject to challenges, 
appeals and court reviews. An appropriate Parliamentary committee 
should review the operations and expenditures of such an agency. 


For the credibility of such an agency, and to protect the rights of the parties involved, analyses, 
conclusions, procedures and recommendations must be subject to normally available challenges 
up to and including reviews by relevant courts. It 1s equally essential that such an agency be 
publicly accountable for its operations and expenditures. 


If PSIO findings and recommendations are not subject to challenges and reviews, 
rights normally available to parties involved in investigations may be unduly restrict- 
ed. This could have serious legal implications. It would also seriously weaken PSIO 
claims of independence, compromise its credibility and constitute another justifica- 
tion to make it subject to such challenges and reviews. 


The primary criterion in determining if an investigational body is subject to Federal 
Court review is if it makes decisions, recommendations or orders that have significant 
legal implications for the parties involved. By that standard, it would seem the PSIO 
is now subject to such reviews. A finding of this Office is now being challenged before 
the Federal Court and a decision as to the reviewability of the PSIO is expected 
shortly. For the reasons cited above, I hope the Court rules in the affirmative. 


As for the accountability of the PSIO for its operations and expenditures, this Office 
or a successor agency has every reason to welcome being publicly accountable. Given 
that the PSIO’s mandate is ultimately a public interest one, involving the integrity of 
the Public Service, it is appropriate that we be as public and transparent as possible 
regarding our management, operations and expenditures. Ideally, the PSIO or 
subsequent agency should be placed formally within the ambit of an appropriate 
Parliamentary Committee for reporting purposes. A Minister could be designated to 
answer questions in the House. 


Since it is essential that the PSIO preserve its independence in the investigation and 
disposition of cases, no matter what structure and reporting or overseeing route is 
adopted, it should leave the PSIO or successor agency to function at arms-length in 
handling cases of wrongdoing. 


Part IV 


CONCLUSIONS AND RECOMMENDATIONS 


SPOHSSSHSSHSHSSHHHSTHOHSHSSSHSSHSHSSHHSHSHHSFHSHSHHSHHSHHHHSHSHHSHGHSHSHSSHHSSHSHSTSHHOHSHHSHHHSHEHSHHHHHTEHHRHHOHSEHSEE 


® The Treasury Board’s Disclosure Policy, and specifically the creation of the 
of the position Public Service Integrity Officer, was a worthwhile initiative. 
Provisions in the Disclosure Policy and the mandate of the PSIO have 
enabled this Office to take some important steps toward the eventual 
establishment of an effective and credible extra-departmental system 
for the disclosure and correction of wrongdoing in the Public Service. 


¢ My experience as Public Service Integrity Officer has provided a rare 
and needed opportunity to test (rather than simply speculate about) 
the credibility and effectiveness of a disclosure of wrongdoing system 
and mechanism that is policy based, within the ambit of the Treasury 
Board, extra-departmental but still internal within the Public Service, 
and armed with the ability to make essentially unenforceable recom- 
mendations. My experience has made it clear there is an urgent need 
for a more robust institution. 


° The past year and more has made it clear that in its present form and 
context, and with its current mandate and tools, this Office does not 
have sufficient support and confidence of the public sector employees 
for whom it was established. By and large, disclosures of wrongdoing 
reported to the PSIO are not about serious wrongdoing against the 
public interest — the kind this Office was established to address — but 
about human resource and employment disputes for which other 
recourse mechanisms are available. 


* Despite considerable efforts to show that this Office is functionally 
independent in the investigation and disposition of cases, and despite a 
degree of success in the outcome of the cases it has taken on, skepticism 
persists. In my view, this skepticism is not unreasonable, and I would 
expect it to continue. 


¢ Events during and subsequent to the year under review, as well as 
views expressed by influential leaders in many quarters, indicate that 
such skepticism is increasing, not abating. This indicates the need for 
significant reforms is becoming more urgent. 
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Serious consideration should be given to making this Office or a 
successor agency legislatively-based instead of policy-based. Such 
legislation should not be added to existing or new statutes. Instead, it 
should focus exclusively on providing a legal framework to enable the 
disclosure of wrongdoing and to provide legal protection for disclosers. 


Such legislation should also remove this Office or a successor agency 
from the ambit of the Treasury Board, the employer of at least the “core” 
public servants. This Office or a successor agency would thereby also 
be removed from the human resource, employment and management 
context. 


Rather than simply make recommendations, this Office or a successor 
agency should be able to make orders or enforceable recommendations. 
Such recommendations would be enforced by the agency, or by another 
related agency, at a legally designated stage in the process. 


The head of this Office or successor agency should be appointed or 
approved by Parliament. The Office or agency should report to 
Parliament. Also, while its operations and expenditures should be 
overseen by a designated Parliamentary committee, the Office or successor 
agency should remain at arms-length regarding the investigation and 
disposition of cases. 


There should be a reporting channel to a Minister who would then be 
able to answer questions about the Office or agency in the House. 
However, when it comes to the investigation and disposition of cases, 
the Office or agency would function at arms-length from that Minister. 


The protection from reprisal umbrella should be widened by allowing 
this Office or successor agency to investigate allegations of reprisal 
even when the original disclosure of wrongdoing was made internally 
to a department, or when justified made externally outside the 
government, or made by witnesses to Parliamentary committees or 
other agencies. 


This Office or successor agency should be able to receive and investigate 
allegations of wrongdoing in the public sector regardless of the source 
of the allegation. It should be able to extend protection against reprisal 
accordingly. Such sources could include private citizens, advocacy 
groups or Public Service unions. 


All public sector employees who have an employment relationship with 
the federal government should have access to the revised office or 
agency. This includes Public Service employees in the strict sense, 
employees of crown corporations and other agencies, and people who 
work in government institutions classified as separate employers. 


Public servants should have direct access to this Office or successor 
agency without first being required to exhaust departmental mecha- 
nisms. Those who elect to make disclosures should be able to choose 
the mechanism they wish. 


* The disclosure of wrongdoing in the public sector should be encouraged 
and rewarded from the highest levels. It should be publicly acknowledged 
to be a courageous act of service to the public sector and the public. 


* Findings and directives by this Office or successor agency should be 
subject to all normal challenges, appeals and court reviews. 


If the above recommendations are well received by the government and others, 

this Office will, over the coming year, propose more detailed models, structures 

and statutes for consideration. I intend to consult widely and would welcome the 
opportunity to work in collaboration with organizations, committees and individuals 
who share our interest in these matters. 


* 
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Appendix A 


RESPONSIBILITIES OF THE PUBLIC SERVICE 
INTEGRITY OFFICER* 


The mandate of the Public Service Integrity Officer is to act as a neutral entity 
on matters of internal disclosure of wrongdoing. In particular, he or she assists 
employees who: 


* believe that their issue cannot be disclosed within their own depart- 
ment; or 

¢ raised their disclosure issue(s) in good faith through the departmental 
mechanisms but believe that the disclosure was not appropriately 
addressed. 


As such, the responsibilities of the Public Service Integrity Officer are: 


1. to provide advice to employees who are considering making a 
disclosure; 

2. to receive, record and review the disclosures of wrongdoing received 
from departmental employees and/or the requests for review 
submitted from departmental employees; 

3. to establish if there are sufficient grounds for further action and 
review; 

4. to ensure procedures are in place to manage instances of wrongdoing 
that require immediate or urgent action; 

5. to initiate investigation when required, to review the results of 
investigations and to prepare reports, and to make recommendations 
to Deputy Heads on how to address or correct the disclosure; 

6. in special cases, or in cases when the departmental responses are not 
adequate or timely, to make a report of findings to the Clerk of the 
Privy Council in his or her role as head of the Public Service; 

7. to establish adequate procedures to ensure that the protection of the 
information and the treatment of the files are in accordance with the 
Privacy Act and the Access to Information Act; 

8. to protect from reprisal employees who disclose information concern- 
ing wrongdoing in good faith; 

9. to monitor the type and disposition of cases brought to the attention 
of the Public Service Integrity Officer; and 

10. to prepare an Annual Report on his or her activities to the President 
of the Privy Council for tabling in Parliament. 


As a minimum, the Annual Report should cover the number of general inquiries 

and advice; the number of disclosures received directly from departmental employees 
and their status (e.g. rejected, accepted, completed without investigation, still under 
consideration); the number of disclosures investigated, completed, still under 
consideration. The same data would be provided in relation to requests for review. 
The Report could include an analysis of the categories of disclosures and recommen- 
dations to improve the processes. 


*An excerpt from the Policy on the Internal Disclosure of Information Concerning Wrongdoing 
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Appendix B 


2002-2003 Expenditures 


Description 


Personnel | 
Number of employees 


Personnel Costs 
Salaries 

Employee Benefits 
Total 


Other Operating Expenditures 

Travel 

Postage 

Telephone 

Communications 

Printing 

Training 

Computer Services 

Temporary Help Services 

Other Professional / Specialised Services 
Rental 

Tenant Services 

Material / Supplies 

Other | 

Levy for administrative services provided by 
Treasury Board Secretariat (TBS) 

Total 


Se 
ore 
as 
= 
nie 
sow 
te 
oe 
$ 
$ 
mas 
$ 
$ 


Total 2002-2003 Expenditures 


Total 2001-2002 Expenditures (Note 7) $ 335 


Note 1: Four-month period from November 30, 2001 to March 31, 2002 — 
$147K for salaries and employee benefits; $188K for other operating 
expenditures. 


Source: TBS, Financial Reporting System. 


Appendix C 


Speeches and Presentations 

The following lists key presentations and speeches by the Public Service Integrity 
Officer and his staff to promote the Office and its services. In addition, many articles 
were written by the general media. Departmental and union newsletters and other 
means of communicating with employees were also used. 


EVENT 


Network of Departmental 
Senior (Disclosure) Officers 


Deputy Ministers Breakfast 


Annual National Defence 
Staff Relations Conference 


National Joint Council 


Ethics Practitioners 
Association of Canada 
(EPAC) — Round Table: 


Health Canada — 
Ethics Advisory Group 


Ethical Leadership Lecture 


Health Canada — 
Executive Committee 


Carleton University Seminar: 


Government Scientists and 
the Public Good 


Network of Departmental 
Senior (Disclosure) Officers 


EPAC Round Table 


National Joint Council - 
Bargaining Agents 


Professional Institute 
of the Public Service 
of Canada (PIPSC) —- 
NCR Council 


Network of Departmental 
Senior (Disclosure) Officers 


Association of Professional 
Executives of the Public 
Service of Canada (APEX) 


DATE 


January 16, 2002 


January 17, 2002 


February 25, 2002 


March 6, 2002 


March 6, 2002 


March 27, 2003 


April 4, 2002 


April 14, 2002 


April 25, 2002 


May 7, 2002 


May 22, 2002 


September 11, 2002 


September 14, 2002 


September 16, 2002 


September 26, 2002 


PSIO OFFICIAL 


Dr. Keyserlingk and 
Executive Director 


Dr. Keyserlingk 


Dr. Keyserlingk and 
Executive Director 


Dr. Keyserlingk 


Dr. Keyserlingk 


Executive Director 


Dr. Keyserlingk 


Dr. Keyserlingk and 
Executive Director 


Dr. Keyserlingk 


Executive Director 


Dr. Keyserlingk 


Executive Director 
and Staff Member 


Dr. Keyserlingk 


Dr. Keyserlingk and 
Executive Director 


Dr. Keyserlingk and 
Executive Director 


LOCATION 


National Capital Region 


National Capital Region 


National Capital Region 


National Capital Region 


National Capital Region 


National Capital Region 


National Capital Region 


National Capital Region 


National Capital Region 


National Capital Region 


National Capital Region 


Toronto, ON 


National Capital Region 


National Capital Region 


National Capital Region 
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EVENT 


Fisheries and Oceans — 
Group of Executives 


Delegation from The 
People’s Republic of China 


Council on Governmental 
Ethics Laws (COGEL) 
International Conference 


Environment Canada — 
Procurement and Supply 
Managers Conference 


Joint COGEL/EPAC 
Luncheon Address 


EPAC — Ottawa Chapter 


PIPSC — Ontario 
Stewards Council 


Competition Bureau — 
Executive Committee 


Staff of the House of 
Commons and the 
Senate of Canada 


Heads of Small Agencies 


Pacific Council of Senior 
Federal Officials 


PIPSC — British Columbia/ 
Yukon Stewards Council 


PIPSC — Atlantic Canada 
Stewards Council 


Annual Staff Relations 
Officers Symposium 


Indian and Northern Affairs — 


Executive Committee 


Interdepartmental Access 
to Information Community 


Association of Certified 
Fraud Examiners — 
Ottawa Chapter 


Canadian Human Rights 
Commission — Operations 
Branch Staff 


Interdepartmental 
Security Network 


DATE 


September 26, 2002 


September 27, 2002 


September 30, 2002 


October 1, 2002 


October 2, 2002 


October 3, 2002 


October 5, 2002 


October 10, 2002 


October 11, 2002 


October 15, 2002 


October 17, 2002 


October 18, 2002 


October 19, 2002 


October 23-24, 2002 


October 30, 2002 


November 13, 2002 


November 20, 2002 


December 3, 2002 


December 18, 2002 


PSIO OFFICIAL 


Dr. Keyserlingk 


Staff member 


Dr. Keyserlingk 


Dr. Keyserlingk 
Dr. Keyserlingk and all 


Dr. Keyserlingk 


National Capital Region 


LOCATION 


Cornwall, ON 


National Capital Region 


National Capital Region 


Toronto, ON 


National Capital Region 


Dr. Keyserlingk and 
Executive Director 


Dr. Keyserlingk 


Dr. Keyserlingk 


Staff member 


Dr. Keyserlingk 


Dr. Keyserlingk 


Executive Director 


Dr. Keyserlingk 


Staff member 


Executive Director 


Executive Director and 


Staff Members 


Dr. Keyserlingk 


National Capital Region 


Executive Director 


Toronto, ON 


Vancouver, BC 


Whistler, BC 


National Capital Region 


National Capital Region 


Halifax, NS 


St-Jovite, QC 


National Capital Region 


National Capital Region 


National Capital Region 


National Capital Region 


National Capital Region 


EVENT 


Canadian Food 
Inspection Agency — 
Science Symposium 


Network of Departmental 
Senior (Disclosure) Officers 


St. Paul’s University 
Panel Discussion 


Treasury Board Secretariat 
Comptrollership Branch — 


Executive Committee 


Financial Management 
Institute Seminar on 
Risk Management 


Investigations in the 


Work Place Conference 


Office of the Auditor 


General — Legal Services 


and Forensic Audit 
Staff Seminar 
Alberta Council of 
Senior Federal Officials 
Quebec Council of 
Senior Federal Officials 


Interdepartmental 


preparatory meeting for 
the Canadian delegation 


to the International 


Anti-Corruption Conference 


(May 2003 in Seoul, 
Republic of Korea) 


DATE 


January 23, 2003 


January 24, 2003 
January 29, 2003 


February 10, 2003 


February 12, 2003 


February 26-28, 2003 


February 28, 2003 


March 21, 2003 


March 28, 2003 


March 28, 2003 


PSIO OFFICIAL 
Dr. Keyserlingk 


Dr. Keyserlingk and 


Executive Director 


Dr. Keyserlingk 


Executive Director and 
Staff Member 


Dr. Keyserlingk 


Dr. Keyserlingk 


Executive Director and 


Staff Member 


Dr. Keyserlingk 


Dr. Keyserlingk 


Executive Director 


LOCATION 


National Capital Region 


National Capital Region 


National Capital Region 


National Capital Region 


National Capital Region 


Toronto, ON 


National Capital Region 


Edmonton, AB 
Montreal, QC 


National Capital Region 


53 


54 


Appendix D 


Contacts and Consultations 


Discussions were held with individual experts and organizational representatives to 
receive views and advice on the mandate and operations of the Public Service 
Integrity Office. The following is a non-exhaustive list of such key exchanges. More 
than one contact may have taken place with some groups and individuals. 


¢ Some Members of Parliament and Senators 
¢ President of the Privy Council 
¢ Clerk of the Privy Council 
— Legislation and House Planning Secretariat 
— Senior Personnel and Special Projects Secretariat 
¢ President of the Treasury Board 
° Secretary and Associate Secretary of the Treasury Board 
¢ Treasury Board Secretariat 
— Chief Human Resource Officer 
— Labour Relations and Compensation Operations 
— Office of Values and Ethics 
— Corporate Services Branch 
— Legal Services Branch 
— Comptrollership Branch 
— Expenditures and Management Strategies Sector 
¢ Public Service Commission: President and Vice-President 
* National Joint Council 
¢ Public Service Alliance of Canada: National President, 
National Executive Vice-President and advisors 
¢ Professional Institute of the Public Service of Canada 
— President and advisor 
— Regional Steward Councils 
* Social Science Employees Association: President and advisor 
* Deputy Ministers: individually and collectively 
¢ Heads of Small Agencies 
¢ Executive committees of some departments and other management 
representatives 
¢ Association of Professional Executives of the Public Service of Canada 
¢ Task Force on Modernizing Human Resources Management 
¢ Federal Regional Councils 
¢ Information Commissioner and staff 
¢ Privacy Commissioner and staff 
¢ Auditor General of Canada 
* Canadian Human Rights Commission: President and Secretary General 
¢ National Defence Ombudsman 
* Ethics Practitioners Association of Canada 
¢ Individuals interested in the subject matter 
¢ National and regional media (print and radio) 
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_ Highlights from the 2002-2003 Annual Report to Parliament 


About the Public Service Integrity Office 


aie position of the Public Service Integrity Officer (PSIO) was created on November 30, 2001, to receive and 
investigate allegations by public servants about wrongdoing in the federal Public Service. 


The first Public Service Integrity Officer, a Governor in Council appointment at the DM level, is Dr. Edward W. Keyserlingk. 
He has a background and graduate degrees in ethics and in law. He has extensive teaching and administrative experience 
at a number of institutions including McGill University and the Law Reform Commission of Canada. 


The mandate of the PSIO includes a serious responsibility 
to provide protection from reprisal for those who make 
good faith disclosures of wrongdoing. 


The PSIO was established by the Treasury Board's 
Policy on the Internal Disclosure of Information Concerning 
Wrongdoing in the Workplace (Disclosure Policy) to 
serve as an extra-departmental alternative to internal 
reporting mechanisms and to provide neutral, fair 
and independent investigations. As such, the PSIO 
is policy-based, not established by legislation. 


Access to the PSIO is limited to employees in depart- 
ments and agencies listed in Schedule 1, Part 1 of the 
Public Service Staff Relations Act. That means only about 
168,000 employees, fewer than half of those who have 
an employment relationship with the federal government, 
are under the purview of the Disclosure Policy and therefore 
able to access the PSIO. As a result, access is denied to 
public sector employees who work for Crown Corporations 
and agencies as separate employers. 


The PSIO is available to employees who: 


* are unwilling, for a variety of reasons, to 
make their disclosures internally within 
their own departments; or 


* believe a disclosure made internally was 
not appropriately addressed by means of 
departmental mechanisms 


PSIO findings and recommendations are normally 
forwarded to the Deputy Minister of the relevant 
department. If the Public Service Integrity Officer feels 
that departmental responses are inadequate or delayed, 
the findings and recommendations can be referred to 
the Clerk of the Privy Council for further action. 


Disclosures to the PSIO are handled and investigated in 
confidence. Access to the PSIO is available directly and 
securely via an office not attached to any government 
department or building, or by separate, secure and 
independent telephone system, mail service, informatics 
system and e-mail addresses. 


Decisions about which cases to investigate, how to 
pursue the investigation and what to conclude are made 
independently, without interference from any individual 
or body outside the PSIO Office. Any such interference 
would be rejected and without influence. 


The Disclosure Policy empowers the PSIO to investigate 
four types of wrongdoing: 


* a violation of any law or regulation 

¢ misuse of public funds or assets 

* gross mismanagement 

¢ a substantial and specific danger to the 


life, health and safety of Canadians or 
the environment 


The Year Under Review 


The first few months of the existence of the PSIO was devoted to establishing the Office and hiring staff. The staff now 
consists of seven members. The PSIO officially began to receive and investigate cases on April 1, 2002. 


Of the 105 cases received by the PSIO in 2002-2003, 87 fell within its mandate and were reviewed and investigated. 
In 20 cases, the files were closed after a preliminary review. Of the remaining 67 cases, 47 were eventually referred 
(always with the agreement of the discloser) to a more appropriate authority after varying degrees of investigation by 
the PSIO. In the cases remaining, no wrongdoing was found in 8 cases, and 7 cases were determined to be outside the 
jurisdiction of the PSIO. Investigations into the 5 remaining cases were continuing as of March 31, 2003. It should be 
noted that in many cases referred to other recourse mechanisms, the PSIO retained a monitoring role or requested that 


it be kept informed of progress. 


Cases by Category of Wrongdoing 
i) A violation of any law or regulation 


There were 24 cases with allegations of wrongdoing 
in this category. No wrongdoing was found. 


ii) Misuse of public funds or assets 


The PSIO received 6 cases in this category, ranging from 
the review of business decisions and the application of 
contracting policy to the use of cellular phones and 
travel by government employees. When presented with 
instances of wrongdoing, corrective action was 
promptly implemented. 


iii) Gross mismanagement 


The PSIO received 17 cases with allegations in this 
category. In many cases, another federal board, tribunal 
or court had already heard submissions to review these 
cases. The PSIO carefully reviewed and evaluated the 
proceedings, but did not investigate further because a 
legislated authority had already reviewed the matter. 


iv) Dangers to life, health, safety or 
the environment 


No cases were received from public servants in 
this category. 


v) Reprisal for allegations of wrongdoing 


While investigating another matter, the PSIO did 
uncover one instance of reprisal for alleging wrongdoing, 
and recommended that the employee be reinstated. An 
employee had been disciplined, but allegedly for reasons 
other than the disclosure. The timing of the reprisal and 
the fact that there was no documentary evidence 
supporting the disciplinary action, led to the finding 

of reprisal. This case further highlighted the need for 
managers to be aware that an allegation of wrongdoing 
may not be used to justify disciplinary action. 


Although there is a separate prescribed recourse for 
allegations of harassment provided by the Policy on 
the Prevention of Harassment in the Workplace, the PSIO 
received 29 allegations of harassment, abuse of authority 
or interpersonal conflict. In many cases, employees were 
referred back to their departmental coordinator or union 
to file a grievance. 


Evaluating the PSIO - Conclusions 
and Recommendations 


In this Annual Report to Parliament, the PSIO evaluates 
its performance and mandate and makes a number of 
recommendations for the fundamental reform of the 
structure, mandate and powers of the PSIO and relevant 
aspects of the Disclosure Policy. 


The analyses and proposals in the Annual Report are 
intended to apply to the PSIO or successor agency and 
only to those aspects of the Disclosure Policy that apply to 
this Office. They are not intended to apply to the internal 
departmental avenues for disclosing wrongdoing or to 


aspects of the Disclosure Policy that govern those mechanisms. 


Some elements could also apply to those internal 
departmental avenues, but it is for others to determine 
their relevance in those contexts. 


These conclusions and recommendations were arrived 
at in part in the light of a number of significant events 
more recent than the year under review, but too significant 
to ignore. 


The most important recommendations, fundamental to 
all the others, are that the PSIO or successor agency be 
re-constituted on the basis of legislation rather than 
policy, that it be placed outside the ambit of government 
and that it report to and be overseen by Parliament. 


The following are the specific conclusions and recommendations: 


¢ The Treasury Board's Disclosure Policy and specifically the creation of the PSIO, was a worthwhile initiative. 


¢ The experience of the past year and more has provided a rare and needed opportunity to test (rather than 
speculate about) the credibility and effectiveness of a disclosure of wrongdoing system and mechanism that is 
policy-based, within the ambit of the Treasury Board, extra-departmental but still within the Public Service, 
and armed only with the ability to make essentially unenforceable recommendations. The experience has made 
it clear that there is an urgent need for a more robust institution. 


¢ The past year and more has demonstrated that in its present form and context, and with its current mandate 
and tools, the PSIO does not have sufficient support and confidence of the public sector employees for whom 
it was established. By and large, the disclosures of wrongdoing reported to the PSIO are not about serious 
wrongdoing against the public interest — the kind the PSIO was established to address — but about human 
resource and employment disputes for which other recourse mechanisms are available. 


* Despite considerable efforts to show that this Office is functionally independent in the investigation and 
disposition of cases, and despite a degree of success in the cases it has taken on, skepticism persists. The 
skepticism is not unreasonable and can be expected to persist. 


¢ Events during and subsequent to the year under review, as well as views expressed by influential leaders in 
many quarters, indicate that such skepticism is increasing, not abating. This indicates the need for significant 
reforms is becoming more urgent. 


* Serious consideration should be given to making this Office or a successor agency, legislatively-based instead of 
policy-based. Such legislation should not be added to existing or new statutes. Instead, it should focus exclusively 
on providing a legal framework to enable the disclosure of wrongdoing and to provide legal protection for disclosers. 


* Such legislation should remove this Office or successor agency from the ambit of the Treasury Board, 
the employer of at least the "core" public servants. This Office or a successor agency would thereby also 
be removed from the human resource, employment and management context. 


* Rather than simply make recommendations, this Office or successor agency should be able to make orders or 
enforceable recommendations. Such recommendations would be enforced by the agency or by another related 
and legally designated stage in the process. 


* The head of this Office or successor agency should be appointed or approved by Parliament. The Office or 
agency should report to Parliament. Also, while its operations and expenditures should be overseen by a 
designated Parliamentary committee, it should remain at arms-length regarding the investigation and 
disposition of cases. 


¢ There should be a reporting channel to a Minister who would then be able to answer questions about the 
Office or agency in the House. However, when it comes to the investigations and disposition of cases, the 
Office or agency would function at arms-length from that Minister. 


¢ The protection from reprisal umbrella should be widened by allowing this Office or successor agency to 
investigate allegations of reprisal even when the original disclosure of wrongdoing was made internally 
to a department, or when justified, made externally outside the government, or made by witnesses 
to Parliamentary committees or other agencies. 


¢ This Office or successor agency should be able to receive and investigate allegations of wrongdoing in the public 
sector regardless of the source of the allegation. It should be able to extend protection from reprisal accordingly. 
Such sources could include private citizens, advocacy groups or Public Service unions. 


¢ All public sector employees who have an employment relationship with the federal government should have 
access to the revised Office or agency. This includes Public Service employees in the strict sense, employees 
of Crown Corporations and other agencies, and people who work in government institutions classified as 
separate employers. 


¢ Public servants should have direct access to this Office or successor agency without first being required 
to exhaust departmental mechanisms. Those who elect to make disclosures should be able to choose the 
mechanism they wish. 


¢ The disclosure of wrongdoing in the public sector should be encouraged and rewarded from the highest levels. 
It should be publicly acknowledged to be a courageous act of service to the public sector and the public. 


¢ Findings and directives by this Office or successor agency should be subject to all normal challenges, appeals 
and court reviews. 


Conclusion 


If the above recommendations are well received by the government and others, the PSIO will, over the coming 
year, propose more detailed models, structures and statutes for consideration. The PSIO intends to consult widely 
and will welcome the opportunity to work in collaboration with organizations, committees and individuals who 
share an interest in this matter of so much importance to the public sector and the public. 


Bureau de l'integrite de la fonction publique 
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A propos du Bureau de I'intégrité de la fonction publique 


i poste d’agent d’intégrité de la fonction publique (BIFP) a été créé le 30 novembre 2001 dans le but de recevoir 
et d’enquéter sur les allégations faites par les fonctionnaires concernant les actes fautifs commis dans la fonction 


publique fédérale. 


Le premier agent de l’intégrité de la fonction publique, qui a été nommé par un décret du gouverneur en conseil au niveau 
de sous-ministre, est M. Edward W. Keyserlingk. I] posséde une expertise et détient des diplo6mes d’études supérieures 
dans les domaines de |’éthique et du droit. Il a acquis une vaste expérience en enseignement et en administration en 
travaillant pour différentes institutions, notamment I’Université McGill et la Commission de réforme du droit du Canada. 


Le mandat du BIFP comprend, entre autres, une grande 
responsibilité de protéger contre les représailles les 
personnes qui divulguent de bonne foi des actes fautifs. 


Le BIFP a été créé en vertu de la Politique sur la divulgation 
interne d'information concernant des actes fautifs au travail 
(Politique sur la divulgation) du Conseil du Trésor afin 
de constituer une alternative extraministérielle pour les 
mécanismes internes de divulgation et de permettre la 
tenue d’enquétes neutres, équitables et indépendantes. A 
ce titre, le BIFP est un organisme créé par une politique 
gouvernementale et non pas par une loi. 


L’acces au BIFP est restreint aux employés des ministéres 
et organismes mentionnés dans la partie | de l’annexe 1 
de la Loi sur les relations de travail dans la fonction publique. 
Cela signifie que seulement 168 000 employés, donc 
moins de la moitié des personnes qui sont a l’emploi du 
gouvernement fédéral, sont visés par la Politique sur la 
divulgation et ainsi autorisés a faire appel au BIFP. Par 
conséquent, les employés du secteur public qui ceuvrent 
pour des sociétés d’Etat ou des organismes qui sont des 
employeurs distincts ne peuvent avoir accés au Bureau. 


Le BIFP aide les employés qui : 
* pour divers motifs, ne désirent pas utiliser 
les mécanismes de divulgation interne de 
leur ministere; 
ou 
* croient que le probleme soulevé en observant les 


mécanismes ministériels n’a pas fait l’objet des 
mesures qui s’imposaient. 


Les conclusions et les recommandations du BIFP sont 
habituellement transmises au sous-ministre du 
ministére visé. Si l’agent de l’intégrité de la fonction 
publique estime que la réponse ministérielle est 
insuffisante ou tardive, il peut faire part de ses 
conclusions et recommandations au greffier du 
Conseil privé afin que ce dernier prenne les mesures 
qui s’imposent. 


Le BIFP traite les divulgations et effectue ses enquétes 
de maniére confidentielle. L’accés au Bureau est direct 
et sar car cette institution n’est liée a aucun ministére 
ni situé dans un édifice gouvernemental; de plus, il est 
possible de communiquer avec le BIFP par l’intermédiaire 
de systemes sécuritaires et indépendants, notamment un 
réseau téléphonique, un service de distribution du 
courrier, un systeme informatique et des adresses de 
courriel distincts. 


Les décisions concernant les cas qui feront l’objet d’une 
enquéte, comment les enquétes seront menées et quelles 
conclusions seront tirées sont prises de facon indépendante, 
sans qu’il y ait interférence de la part d’individus ou 
d’organismes non liés au BIFP. Le Bureau n’admettrait 
pas ce type d’interférence qui serait rejetée. 


La Politique sur la divulgation habilite le BIFP a enquéter 
sur quatre types d’actes fautifs : 


¢ la violation d’une loi ou d’un reglement; 

* un usage abusif de fonds ou de biens publics; 
¢ un cas flagrant de mauvaise gestion; 

* une menace grave et particuliére pour la 


vie, la santé ou la sécurité des Canadiens 
ou pour l’environnement 


Notre premiere année 


Les premiers mois d’existence du BIFP furent consacrés a l’organisation du Bureau et a l’embauche de personnel. 
L’organisme compte maintenant sept employés. Le ler avril 2002, le BIFP a officiellement commencé a recevoir et 


enquéter des cas. 


Des 105 cas soumis au BIFP en 2002-2003, 87 étaient couverts par le mandat du Bureau et ont fait l’objet d’un examen et 
d’une enquéte. Pour 20 de ces cas, les dossiers ont été fermés aprés examen préliminaire. En ce qui concerne les 67 autres 
cas, 47 ont été référés (avec l’accord du dénonciateur) a une autorité compétente a la suite d’enquétes plus ou moins 
approfondies. Dans les autres cas, le Bureau a conclu qu’il n’y avait pas d’actes fautifs a huit reprises et a estimé que 
sept autres divulgations dépassaient ses compétences. Pour ce qui est des cing cas restants, les enquétes se poursuivaient 
au 31 mars 2003. Il est a noter que le BIFP a tout de méme joué un roéle de supervision dans plusieurs des cas référés a 
d’autres mécanismes de recours et qu'il a demandé a étre tenu au courant de leur déroulement. 


Cas répartis en fonction des catégories 
d’actes fautifs 


i) Violation d’une loi ou d’un réglement 


Il y a eu 24 cas ayant des allégations d’actes fautifs dans 
cette catégorie. Le Bureau a conclu qu’il n’y avait pas eu 
aucun acte fautif. 


ii) Usage abusif des fonds ou des biens publics 


Le BIFP a traité 6 cas faisant partie de cette catégorie 

et portant, entre autres, sur l’examen de décisions 
opérationnelles, l’application de la politique sur les 
marchés de |’Etat, l’utilisation de téléphones cellulaires et 
les voyages effectués par les employés du gouvernement. 
Lorsque le Bureau a conclu qu’il y avait eu des actes fautifs, 
des mesures correctives ont rapidement été appliquées. 


iii) Cas flagrants de mauvaise gestion 


Le BIFP a recu 17 cas ayant des allégations dans cette 
catégorie. Dans de nombreux cas, un organisme ou 
tribunal fédéral ou la cour avait déja été saisi de l’affaire. 
Le Bureau a attentivement examiné et évalué les 
procédures mais il n’a pas poursuivi son enquéte parce 
qu’un organisme créé par une loi s’était préalablement 
penché sur ces affaires. 


iv) Menace pour la vie, la santé et la sécurité 
ou pour I’environnement 


Aucun fonctionnaire n’a divulgué d’actes fautifs liés 
a cette catégorie. 


v) Représailles exercées a la suite d’allégations 
d’actes fautifs 


Alors qu’il enquétait sur une autre affaire, le BIFP 
a découvert un cas de représailles a la suite d’une 
allégation d’actes fautifs et a recommandé que l’employé 
visé soit réintégré dans ses fonctions. Ce dernier avait 
fait l'objet de mesures disciplinaires qui découlaient 
prétendument de motifs n’ayant pas de lien avec la 
divulgation. Le moment ou les représailles ont été 
exercées et le fait qu’aucune preuve documentaire ne 
justifiait la mesure disciplinaire ont amené le Bureau 
a conclure qu’il y avait eu représailles. Cela souligne 
davantage l’importance de faire comprendre aux 
gestionnaires qu'une allégation d’actes fautifs ne peut 
justifier l’imposition d’une mesure disciplinaire. 


Méme si la Politique sur la prévention et le reglement du 
harcélement en milieu de travail prévoit un recours distinct 
pour les allégations de harcelement, le BIFP a regu 

29 allégations de harcelement, d’abus de pouvoir ou de 
conflits interpersonnels. Dans plusieurs cas, les employés 
ont été référés au coordonnateur de leur ministére ou a 
leur syndicat pour déposer un grief. 


Evaluation du BIFP —- Conclusions et 
recommandations 


Dans le cadre du présent Rapport annuel au Parlement, 
le BIFP évalue sa performance et son mandat en plus de 
faire un certain nombre de recommandations visant une 
réforme en profondeur de la structure, du mandat et des 
pouvoirs du Bureau ainsi que des aspects pertinents de la 
Politique sur la divulgation. 


Les analyses et les propositions figurant dans le rapport 
annuel s’appliquent uniquement au BIFP et a l’entité qui 
lui succédera ainsi qu’aux aspects de la Politique sur la 
divulgation qui concernent le Bureau. Elles ne touchent 
pas les instruments ministériels internes de divulgation 
des actes fautifs ou les aspects de la Politique sur la 
divulgation qui régissent ces instruments. 


Certains éléments pourraient tout de méme s’appliquer 
a ces instruments ministériels internes, mais ce sont les 
ministéres qui doivent en déterminer la pertinence dans 
leur propre contexte. 


Ces conclusions et recommandations découlent 
notamment de certains événements importants qui se 
sont produits aprés la fin de l’année a l’étude mais qui 
méritent d’étre pris en considération. 


La plus importante de toutes les recommandations, qui 
est essentielle a l’application de toutes les autres, est que 
le BIFP ou son successeur soit créé par une loi plutdt que 
par une politique gouvernementale, qu’il soit hors de 
portée du gouvernement et qu’il rende compte et soit 
sous l’égide du Parlement. 


Voici les conclusions et les recommandations qui figurent dans le rapport : 


¢ La Politique sur la divulgation du Conseil du Trésor et plus particuli¢rement la création du BIFP sont des 


initiatives intéressantes. 


¢ L’expérience acquise pendant et aprés l’année a |’étude nous a permis de profiter d’une occasion rare mais 
recherchée de vérifier (plutét que faire de la spéculation) la crédibilité et l’efficacité d’un systeme et d’un 
mécanisme de divulgation créés par une politique gouvernementale, du ressort du Secrétariat du Conseil 
du Trésor, de nature extraministérielle mais interne a la fonction publique et habiletés seulement a faire 
essentiellement des recommandations inexécutables. Nous en concluons donc qu’il est urgent de donner 


des pouvoirs plus vigoureux a cet organisme. 


¢ Nous avons réalisé pendant et apres l’année a |’étude que dans la forme et le contexte actuel et en raison du 
mandat et des outils dont il dispose, le BIFP ne bénéficie pas de suffisamment d’appui ou de confiance de la 
part des employés du secteur public qui constituent sa clientele. Dans une large mesure, les divulgations d’actes 
fautifs faites au BIFP ne portent pas sur des actes ayant des conséquences graves sur l’intérét public — le type 
d’actes fautifs qui a donné lieu a la création du BIFP — mais sur des différends liés aux ressources humaines et 
a l’emploi qui sont déja couverts par d’autres mécanismes de recours. 


* Malgré les efforts considérables qui ont été déployés pour démontrer que le Bureau fait preuve d’indépendance lors 
de la réalisation d’enquétes et du traitement des cas et malgré l’obtention de certains résultats positifs a la suite de 
examen desdits cas, le scepticisme persiste. Ce scepticisme n’est pas injustifié et on peut s’attendre a ce qu'il perdure. 


* Des événements qui se sont produits pendant et aprés l’année a l'étude ainsi que des opinions exprimées par 
d’éminents chefs de file de différents secteurs nous indiquent que le scepticisme ne diminue pas : il s’accroit. 
Cela signifie qu’il est de plus en plus pressant d’entreprendre des réformes en profondeur. 


* On devrait sérieusement songer a faire du Bureau ou de son successeur un organisme créé par une loi plutot 
que par une politique gouvernementale. Une telle loi ne devrait pas étre intégrée a des lois existantes ou nouvelles. 
Elle devrait avoir comme unique objectif de fournir un cadre juridique favorisant la divulgation des actes fautifs 
et comprenant des mesures de protection a l’intention des dénonciateurs. 


Une telle loi devrait aussi faire en sorte que le Bureau ou son successeur ne tombe pas sous l’égide du Conseil 
du Trésor, qui agit a titre d’employeur pour un grand nombre de fonctionnaires. Le Bureau ou l’organisme qui 
lui succédera ne serait ainsi plus associé au contexte des ressources humaines, de l’emploi et de la gestion. 


Plutot que de faire de simples recommandations, le Bureau ou son successeur devrait étre en mesure de rendre 
des ordonnances ou de faire des recommandations exécutoires. De telles receommandations seraient exécutées 
par l’organisme ou par toute autre entité a une étape durant le processus prévue par la loi. 


Le chef du Bureau ou son successeur devrait étre nommé ou approuvé par le Parlement. Le Bureau ou son 
successeur devrait rendre compte au Parlement. En outre, méme si les activités et les dépenses du Bureau ou 
de son successeur doivent étre supervisées par un comité parlementaire compétent, l’organisme devrait pouvoir 
réaliser des enquétes et disposer des cas en gardant son indépendance. 


Il devrait y avoir une chaine hiérarchique jusqu’a un ministre qui pourrait ensuite répondre aux questions de la 
Chambre concernant le Bureau ou son successeur. Cependant, en ce qui a trait a la réalisation d’enquétes et au 
traitement des cas, le Bureau ou son successeur n’aurait pas a rendre compte a ce ministre. 


L’écran de protection contre les représailles devrait étre élargi afin de permettre a ce Bureau ou son successeur 
d’enquéter sur les allégations de représailles méme si la divulgation initiale d’actes fautifs a été faite au sein du 
ministere, ou lorsque justifiée, faite a l’extérieur du gouvernement ou faite par des témoins devant un comité 

parlementaire ou d’autres organismes. 


Le Bureau ou son successeur devrait étre en mesure d’accepter toute allégation d’actes fautifs commis au sein de la 
fonction publique et de faire enquéte sur ces allégations et ce, peu importe la source de divulgation. En conséquence, 
il devrait aussi pouvoir fournir une protection suffisante contre les représailles. Les sources de divulgation 
pourraient étre des citoyens, des groupes de défense des intéréts ou des syndicats de la fonction publique. 


Tous les employés du secteur public qui entretiennent des relations de travail avec le gouvernement fédéral 
devraient avoir accés au Bureau ou a son successeur lorsque leur champ d’application aura été révisé. Cela 
comprend essentiellement les employés de la fonction publique, les employés des sociétés d’Etat et d’autres 
organismes et les gens qui travaillent pour des institutions gouvernementales considérées comme des 
employeurs distincts. 


Les fonctionnaires devraient pouvoir accéder directement au Bureau ou a son successeur sans d’abord avoir a 
utiliser les mécanismes ministériels. Ceux qui choisissent de divulguer un acte fautif devraient étre autorisés a 
choisir également quel mécanisme ils vont utiliser. 


La divulgation d’actes fautifs dans le secteur public devrait étre encouragée et récompensée par les échelons 
supérieurs de l’administration. Ces derniers devraient reconnaitre publiquement qu’il s’agit d’un service 
courageux rendu au secteur public et a la population en général. 


Les conclusions et les directives émises par le Bureau ou son successeur devraient pouvoir étre soumises a 
toutes les procédures de contestations, d’appel et de révisions judiciaires. 


Conclusion 


Si les recommandations susmentionnées sont accueillies favorablement par le gouvernement et les autres intervenants, 
le BIFP recommandera au cours de l’année a venir l’examen d’autres modéles, structures et dispositions législatives 
pour fins de discussions. Le BIFP a l’intention de tenir de nombreuses consultations et aimerait avoir l’occasion de 
collaborer avec tous les organismes, comités ou personnes qui s’intéressent a cette question extrémement importante 
pour le secteur public et le public en général. 
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Public Service Integrity Office 
SU Oueen.oircec. suite O05 
Ottawa, Ontario 

RIP DY? 


Telephone: 613.941.6400 

Toll Free: 1.866.941.6400 

Facsimile: 613.941.6535 

Electronic mail: integritas@psio-bifp.gc.ca 


November 2004 

The Honourable Lucienne Robillard 

President of the Queen’s Privy Council for Canada 
and Minister of Intergovernmental Affairs 

House of Commons 

Ottawa, Ontario 

KIA OA6 


Dear Minister: 


Pursuant to the Treasury Board Policy on the Internal Disclosure of Information Concerning Wrongdoing 
in the Workplace, | have the honour and the privilege to transmit the 2003-2004 Annual Report 
of the Public Service Integrity Officer for tabling in Parliament. 


Part I of this Report provides an overview of the operations of my Office from April 1, 2003 
to March 31, 2004. 


Part II reviews the steps taken and initiatives launched during the past year to give effect to 
the fundamental recommendation made in my previous 2002-2003 Annual Report that an 
effective and credible federal public sector wrongdoing disclosure regime ought to be anchored 
in legislation. 


In Part III, I propose what I consider to be the key elements of a model legislated disclosure 
regime. I believe that if adopted they would contribute to ensuring a positive and receptive 
environment for employees to make credible public interest disclosures of wrongdoing 
without fear of reprisal and towards enabling the disclosure regime to effectively and fairly 
investigate and rectify wrongdoing. 


As this Annual Report was being finalized, on October 8, 2004 the Government tabled Bill 
C-11, An Act to establish a procedure for the disclosure of wrongdoings in the public sector, including the 
protection of persons who disclose the wrongdoings. This constitutes a very important and significant 
initiative reflective of government intent. As such, this development is too significant to 
ignore in this report. Consequently, I refer to key aspects of Bill C-11 in my comments and 
observations in Part III. 


It is my hope that this Annual Report will make an important contribution to the upcoming 
public and Parliamentary debate on the proposed legislation. 


Yours sincerely, 


Edward W. Keyserlingk 
Public Service Integrity Officer 
Government of Canada 
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Introduction 


Part I of this report covers the ongoing activities of the Public Service Integrity Officer 
in the last fiscal year — from April 1, 2003 to March 31, 2004 — and focuses on the 
investigation of disclosures of wrongdoing made to the Public Service Integrity Officer 
by public service employees. A brief description of the mandate is provided, along with 
an overview of the case management practices, statistics with analyses and a summary 
of some of the cases that were reviewed and investigated. Developments in policy, in 
particular the inclusion of new provisions relating to values and ethics and additional 
protection against reprisal for employees participating in parliamentary hearings or in 
public inquiries relating to the Auditor General’s 2003 report, are also described. 


Part II of the report reviews the role and contribution of the Public Service Integrity 
Officer to the activities that led to proposals that a new regime for the disclosure of 
wrongdoing be based on legislation. This section includes the activities and initiatives 
that came about following the Public Service Integrity Officer’s 2002-2003 Annual 
Report, the report by the Working Group on the Internal Disclosure of Wrongdoing, 
the report of the Standing Committee on Government Operations and Estimates, 

the defunct Bill C-25, the Public Servants Disclosure Protection Act tabled in the previous 
Parliament and now Bill C-11, An Act to establish a procedure for the disclosure of wrongdoings 
in the public sector, including the protection of persons who disclose the wrongdoings tabled in 
this Parliament on October 8, 2004. 


In Part III the Public Service Integrity Officer proposes key elements of a model 
regime in order to create an environment for employees who have credible public 
interest disclosures of wrongdoing to speak up without fear of reprisal, and to most 
effectively identify and rectify the wrongs, sanction wrongdoers when required and 
prevent any further occurrences of the wrongdoing. 


A conclusion and a summary of key recommendations complete this Annual Report. 


Edward Keyserlingk 
Public Service Integrity Officer 


Part | 


OVERVIEW OF THE PSIO ACTIVITIES: THE SECOND YEAR 


1.1 Mandate and Jurisdiction 

The Public Service Integrity Office (PSIO) was established by the Treasury Board's Policy 
on the Internal Disclosure of Information Concerning Wrongdoing in the Workplace (hereafter 

identified as the Disclosure Policy). Both the policy and the PSIO became effective on 
November 30, 2001. The Disclosure Policy sets out the mandate and general procedures 

for the PSIO. This mandate is summarized in Appendix A. 


The jurisdiction of, and access to, the PSIO presently extends to the 170,000 public 
service employees working in departments and agencies listed in Schedule 1, Part 1 
of the Public Service Staff Relations Act (listed in Appendix B). This means that the PSIO 
covers departments and agencies under the purview of Treasury Board as the employer. 
The remaining 288,000 public sector employees working for separate employers and 
Crown Corporations — such as the Canada Revenue Agency, Canada Post Corporation 
and other government business enterprises — are excluded from the purview of the PSIO. 


The mandate of the Public Service Integrity Officer is to act as a neutral entity 
on matters of internal disclosure of wrongdoing. In particular, the Public Service 
Integrity Officer assists employees who: 
¢ believe that their issue cannot be disclosed within their own department; 
or 
e raised their disclosure issue(s) in good faith through departmental 
mechanisms but believe that the disclosure was not appropriately 
addressed. 


Policy on the Internal Disclosure of Information Concerning Wrongdoing in the Workplace 


The PSIO was created as an alternative to the departmental process — also established 
by the Disclosure Policy — for the reporting, review and investigation of wrongdoing in 
the public interest. 


The internal departmental process encompasses a role for managers who are responsible 
for promoting openness in their interaction with employees and acting promptly when 
information concerning wrongdoing is brought to their attention. Additionally, designated 
Senior Officers, who are appointed by and report to the Deputy Head of each department 
and agency, are accountable for addressing departmental disclosures made internally, 
initiating investigations and making recommendations as appropriate. 


1.2 Policy Developments 

1.2.1 Values and Ethics Code 

In September 2003, the Disclosure Policy was amended to include in the definition of 
wrongdoing, “a breach of the Values and Ethics Code for the Public Service,” hereafter 

referred to as the Code. This change coincided with the promulgation of the Code that 
contains a Statement of Public Service Values and Ethics, Conflict of Interest Measures 
and Post-Employment Measures. 


The Code states that, while “it is expected that most matters arising from the application 
of this Code can and should be resolved at the organizational level,” any public servant 
who witnesses or has information concerning conduct inconsistent with the Code, or 

believes that he or she is being asked to act in a way that is inconsistent with the values 
and ethics set out in Chapter 1 of the Code, can report the matter in confidence and 

without fear of reprisal to the Senior Officer designated for the purpose by the Deputy - 
Head. Subsequently, “if the matter is not appropriately addressed at this level, or the Pierre viartel 

public servant has reason to believe it could not be disclosed in confidence within the Executive Director 
organization, it may then be referred to the Public Service Integrity Officer, in accordance 

with the Policy on the Internal Disclosure of Information Concerning Wrongdoing in the Workplace.” 


ae erate 


_ The Disclosure Policy — 


The Disclosure Policy defines wrongdoing as an act or omission concerning: 


¢ a violation of any law or regulation was amended to include 
¢ a breach of the Values and Ethics Code for the Public Service ; cart 
¢ misuse of public funds or assets in the definition of 


* gross mismanagement 
¢ a substantial and specific danger to the life, health and safety of 
Canadians or the environment of the Values and 


Ethics Code for the 


wrongdoing, “a breach 


1.2.2 Protection from Reprisal Public Service” 
The PSIO has two main responsibilities: investigating and reporting on disclosures of 

wrongdoing and protecting employees who disclose information concerning wrongdoing 

from reprisal. The fear of job reprisal and retaliation is considered to be the greatest 

obstacle to employees who consider reporting wrongdoing. This was the subject of 

debate during the examinations of the activities of the former Privacy Commissioner 

and the Auditor General Report into the Sponsorship Program. Indeed, in response 

to the Auditor General’s report, the government further amended the Disclosure Policy 

to extend the reach of the PSIO to protect those employees who may be required to 

appear before a parliamentary committee or a public inquiry looking into the matter. 


To further demonstrate its commitment, the Public Service Integrity Officer has sought 
and gained standing before the Commission of Inquiry into the Sponsorship Program 
and Advertising Activities. The PSIO will be present to ensure that the public servants 
who are required to testify are protected from reprisal. 
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The expectation of — 
confidentiality is a high 


priority for all parties 


...no employee shall be subject to any reprisal for having made a good faith 
disclosure in accordance with this policy, or in the course of a parliamentary 
proceeding or an inquiry under Part | of the /nquiries Act related to the 2003 
Report of the Auditor General of Canada. This includes employees who may 
have been called as witnesses. Reprisal may include any administrative and 
disciplinary measures. 

Disclosure Policy 


1.2.3 Confidentiality and Information Protection 

The PSIO does its utmost to protect the identity of those who make disclosures of 
wrongdoing and of any other parties involved in the case. Clearly, the expectation 
of confidentiality is a high priority for all parties. 


The PSIO is subject to the Access to Information Act and the Privacy Act and must respond 
to requests for information submitted in accordance with all the applicable provisions 
of the law. The PSIO can only provide qualified assurances to public service employees 
that their identity and the information that they provide will be held in confidence. 
The assurance is somewhat constrained by procedural requirements during an investi- 
gation that require an adherence to the rules of natural justice. Personal information 
can be withheld in some limited circumstances prescribed by law. Examples of this 
are when a person’s identity needs to be protected from disclosure for safety reasons 
or, while an investigation is ongoing, if the disclosure of information would be injurious 
to the conduct of the investigation. 


1.3. The Structure of the PSIO 

The PSIO has continued to operate with a small staff. In addition to the Public 
Service Integrity Officer, the PSIO includes an executive director, two legal advisors, 
two investigators, an office manager and an intake coordinator. The PSIO has also 
benefited from the work of a law student in the summer of 2003 and an articling 
lawyer in early 2004. The PSIO continues to specialize its work and operate 
independently, relying to some extent on other government departments and 
agencies or contractual arrangements for corporate administration and technical 
services. Expenditures incurred in 2003-2004 are presented in Appendix C. 
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1.4 Publicizing and Reaching the PSIO 

This year the Public Service Integrity Officer and the Office staff have 
continued to respond to requests for participation at various events 
to promote the work of the PSIO and inform various communities of 
public service employees, such as experts in staff relations, financial 
management, auditing, comptrollership and security about the PSIO 
and related topics. 


The PSIO has responded to requests for information and has shared 
its experience with representatives from foreign governments and 
international institutions, including representatives from Belgium, 
Mali, the United States of America, Australia, the Republic of Korea, 
the Philippines, the United Nations, Transparency International and 
the International Ombudsman Institute. 


The University of Ottawa’s School of Management and the PSIO hosted 
a discussion concerning the risks and rewards of whistleblowing with 
guest speaker Mr. Louis Clark, Director General of the U.S. based 
Government Accountability Project (GAP). The mission of the GAP is 
to protect the public interest and promote government and corporate 
accountability by advancing free speech in the work place, defending 
whistleblowers and empowering citizen activists. 


There continues to be a need to make the policy and work of the PSIO 
known throughout the public service. Efforts to this end will continue 
in the coming year. 


Jean-Daniel Bélanger 
Senior Counsel/Investigator 
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1.5 The Case Management Approach 

The inquiries and disclosures received in the past year continue to arrive by various 
means, including mail, telephone, visits and e-mail. The PSIO deals with each inquiry 
promptly, providing proper referrals when required and seeking clarification and 
additional information when the matter appears to fall within the mandate of the PSIO. 
The screening of potential disclosures includes an assessment of whether the depart- 
ment involved in the allegation is subject to the Disclosure Policy, whether the person 
making the disclosure is a public service employee, and whether the allegations fall 
within the definition of wrongdoing and no other recourse is prescribed. The PSIO 
may also reject the disclosure of wrongdoing if it is determined that the matter is not 
credible, trivial, frivolous, vexatious or the disclosure was not made in good faith. 


For cases within the mandate of the PSIO, a more formal intake review is conducted 
to obtain as complete an account of the allegation of wrongdoing as possible before 
determining whether a full investigation is required. In such cases, additional informa- 
tion and documentation are obtained from the employee or researched from public 
sources. This approach ensures that the investigator is well versed in the subject area 
related to the wrongdoing and able to determine the best course of action. 


There is often a need to extensively research the subject area of the alleged wrongdoing. 
A thorough analysis may be required to determine the application of law, regulation, 
policy or other protocols. This may involve legal opinions or assessments by various 
experts, along with consultation to appreciate the applicable requirements and proper 
operation. This may be followed by an assessment of the allowable discretion, a determi- 
nation of what would constitute wrongdoing, the degree of permissible management 

flexibility and whether another preferred recourse exists. 


Weekly staff meetings are held to discuss cases as they reach key stages. Each case 
assigned to an investigator is presented after the initial screening and review stage; 
it is discussed and evaluated to determine the next steps. Every member of the PSIO 
participates and contributes expertise and knowledge to the discussion. This allows 
for a greater diversity of perspectives and a thorough review of the issues at hand. 


When it is determined that a full investigation is required, the Public Service Integrity 
Officer normally informs the Deputy Head and requests the collaboration of the 
department. The Deputy Head, or a senior departmental representative, and the 
person making the disclosure are also separately informed in writing of the nature of 
the allegations, the issues to be investigated by the PSIO and the general approach to 
the investigation. At the onset of the investigation, the investigator will contact the 
department to obtain an account of events and relevant documentation. The perspec- 
tives of the person making the disclosure, witnesses, the alleged wrongdoer and other 
concerned parties may also be sought regarding different elements and at various stages 
during the course of the investigation. This information is reviewed and assessed to 
determine whether the activity in question constitutes wrongdoing. Throughout the 
investigation the parties are informed of the progress and provided with the opportunity 
to provide their views and respond. When a case is concluded, a report of findings is 
provided to the department and to the employee who made the allegation. Where 
wrongdoing is found, recommendations for addressing and correcting the matter are 
included in that report. Normally, the PSIO will follow up on the recommendations 
until the matter is resolved. 


Martine Nantel 
Senior Counsel/Investigator 


The Disclosure Policy also provides the Public Service Integrity Officer with an additional 
means of addressing wrongdoing where departments and agencies do not respond 
appropriately or in a timely manner to findings and recommendations made: a report 
can be submitted by the PSIO to the Clerk of the Privy Council seeking his intervention 
as the head of the Public Service. To date, there have been no such reports. 


The PSIO meets the Disclosure Policy’s requirements: 

© To establish if there are sufficient grounds for further action and review 

_ © To initiate an investigation when required 

¢ To review the results of investigations 

¢ To prepare reports and make recommendations to Deputy Heads on how 
to address or correct the disclosure 

_ ¢ In some special cases, or in cases when the departmental responses 
are not adequate or timely, to make a report of findings to the Clerk 

_ of the Privy Council in his role as head of the Public Service. 


1.6 Statistics 
This year, in addition to hundreds of telephone calls, there were 159 contacts recorded André Guay 
by the PSIO. Sixty percent of these did not result in further actions by the PSIO as, at Analyst 

the outset, the concerns did not fall within the domain of the Disclosure Policy and other 

avenues were better suited for the matter raised. 


The following table depicts the number of files reviewed and investigated and their 
disposition during the year: 
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12 


Judith Buchanan 
Senior Investigator/Analyst 


Normand Desjardins 
Senior Investigator/Analyst 


FILES REMAINING AT END OF 2002-2003“) 
FILES OPENED IN 2003-2004) 
TOTAL FILES FOR REVIEW AND INVESTIGATION IN 2003-2004 


Files closed after intake or preliminary review stage 
¢ Files closed after referral 


- Files closed: no jurisdiction® 5 


* Files closed: allegations found to be not substantiated 2 
Files closed after research, review and investigation 23 


¢ Files closed after referral 2 


- Files closed: no jurisdiction) 2) 
¢ Files closed: allegations found to be not substantiated 16 


* Files where allegations were founded 3 
INVESTIGATIONS STILL ONGOING AS OF MARCH 31, 2004 12 


() Fiscal year 2002-2003, from April 1, 2002 to March 31, 2003 

(2) Fiscal year 2003-2004, from April 1, 2003 to March 31, 2004 

(3) “No jurisdiction” refers to circumstances where it turned out that the PSIO did not have a 
mandate to continue to investigate such as: the person or disclosure did not qualify under 
the terms of the Disclosure Policy; the wrongdoing alleged took place too long before the 
Disclosure Policy came into effect; it was not in the public interest to investigate; or, the 
allegations had been considered or would be dealt with better by another federal board, 
tribunal or court. 


This year the PSIO completed 11 reports of investigation with recommendations that 
were sent to the respondent organization. It should be noted that a significant number 
of cases in which no form of wrongdoing was found nevertheless involved extensive 
investigations and interactions with the departments concerned. These led to PSIO 
recommendations for improved departmental procedures, communications and interac- 
tions with employees and the program clientele, and elicited full co-operation from 
the departments concerned. 


FILES BY CATEGORY OF WRONGDOING 

Violation of Laws or Regulations 

Breach of the Values and Ethics Code for the Public Service 
Misuse of Public Funds or Assets 

Gross Mismanagement 

A Substantial and Specific Danger to the Life, 


Health and Safety of Canadians or the Environment 
Reprisal for making an allegation of wrongdoing 
Conflict of Interest 

Harassment, Abuse of Authority, Interpersonal Conflict 
Others 


TOTAL 


1.7 Case Highlights (by category of wrongdoing) 

Violation of Law or Regulation (13 cases) 

The PSIO concluded the review of 13 cases where the allegations related to the violation 
of law or regulation. This represents a decrease from last year’s 24 cases in this category, 
mostly due to a reduction in the acceptance of cases by the PSIO when the matter 
could be referred to a more appropriate recourse mechanism. 


Of the 13 cases, five were referred to another Elapsed Time to Dispose of Cases as of March 31, 2004 
agency after preliminary review, as there was 


another appeal or recourse mechanism available 
to the employee. They included allegations 
relating to the Canadian Human Rights Act and 
the Public Service Employment Act. 


Four other cases in which a more substantive 
review was undertaken were quickly concluded 
when respective departments provided appropriate 
evidence to demonstrate that the allegations 
were unfounded. 


One such instance was the review of the manner 
in which a department, Human Resource 
Development Canada, completed an employee’s 
Record of Employment (ROE) under the 
Employment Insurance Act. The department 
substantiated its actions and the PSIO found 
that, contrary to the allegation, the department 
properly completed the ROE. 


As of March 31, 2004 four cases remained open and under investigation and will be 
reported on next year. 


There were no findings of wrongdoing within this category resulting from the reviews 
and investigations completed during the fiscal year. 


One of the cases that the PSIO reported in last year’s annual report dealt with a 
disclosure alleging that Health Canada was not properly applying the regulatory 
framework within which it operated. The issues in contention related to the application 
of the Food and Drugs Act and Regulations and the veterinary drug approval process. After 
conducting a review of the legislation, policies and guidelines covering the subject area 
and the facts and circumstances surrounding a particular drug submission, the PSIO 
concluded that the department had adequately applied the regulations in view of the 
allowable ministerial discretion and the manner it was exercised. 


Hence, there was no finding of wrongdoing regarding the application of the law and 
regulations in question. However, the PSIO suggested that the department continuously 
enhance its communications with employees, the businesses it regulates and the 
public it serves to ensure better understanding, consistency and transparency relating 
to the requirements of the drug approval process. 


Subsequent to the PSIO’s report issued in that case in March 2003, the disclosing 
employees filed an application for judicial review. This is the first time a judicial review 
of PSIO findings has been requested. On December 15, 2003 the PSIO was granted 
permission to intervene in the proceedings for the purpose of explaining its jurisdiction 
to the Federal Court. The matter is scheduled to be heard in November 2004. The 
outcome of this judicial review will be reported in a future annual report. 


A Breach of the Values and Ethics Code for the Public Service (no cases) 
There were no cases reported in this category. 
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14 


Tammy Calleja 
Office Manager 


Misuse of Public Funds or Assets (six cases) 

There were six cases alleging the misuse of public funds or assets. As of March 31, 2004 
three of these cases remained under investigation and will be reported on in the next 
annual report. Of the remaining, one was closed due to the lack of substantiating 
information provided by the disclosing employee, another was concluded as unfounded 
and the other is described below. 


One case that was investigated dealt with an allegation that funds intended to staff 
certain positions within a regional branch of the Correctional Service of Canada were 
being redirected for other purposes (a misuse of funds). Meetings and discussions were 
held with the Treasury Board Secretariat, the department’s Comptroller and its region’s 
Director of Financial Management to gain an understanding of the department’s budget 
process and accountability structure. It was found that the initiative to establish greater 
budgetary controls was in its first year and aimed at ensuring that the resources are 
used in the area of activities for which funds were initially allocated, and that the 
resource indicators identified are strictly indicators and under no circumstances, 
should be considered as correctional operational standards, performance results, 
legal commitments or established norms. On this basis, the PSIO concluded that the 
evidence did not support the allegation of a misuse of funds. In addition, the PSIO 
received an account of the progress being made with the management of budgets. It 
was acknowledged that meeting the resourcing indicators was not accomplished in 
some sectors due to a number of existing pressures during the first year of this initiative. 
However, it was expected that the following year managers would be held to greater 
account to the resourcing indicators, thus helping the region to achieve its corporate 
objectives. It is expected that this ongoing work will result in the employees obtaining 
the workplace improvement they seek. 


Gross Mismanagement (20 cases) 

There were 20 cases in this category. Due to the complex nature of this category of 
wrongdoing, 12 cases required considerable additional research and investigation. 
Many of these related to how departments address the management of employees. 
Cases included how classification grievances are managed, how the performance 
management system functions, how administrative reviews and investigations are 
conducted, and what criteria should be applied when reducing the number of employees 
assigned to rather unique tasks. Most allegations were determined to be unfounded. 
In some other cases, employees were advised to refer the matter to the grievance process. 


Three cases stood out as examples of gross mismanagement in the handling of 
harassment complaints. It was found that, despite clear evidence of harassment 
confirmed by a departmental investigation, departmental inaction contributed to 
extensive delays and failure to resolve the complaints. The PSIO’s involvement 
contributed to the eventual resolution of the matter. 


As reported in 2003, the PSIO was considering an investigation into the systemic factors 
that could contribute to the gross departmental mismanagement regarding the Treasury 
Board’s Policy on the Prevention of Harassment in the Workplace. Again this year, the PSIO 
continued to receive numerous allegations concerning harassment in the workplace 
and the inadequate implementation of the provisions of that policy, specifically regarding 
the failure to address complaints. As a result, a review was launched by the PSIO to 
examine how one department responds and operates. The Correctional Service of Canada 
has welcomed this review and is cooperating fully with the PSIO. This review is ongoing. 


“However, in view of the relatively high numbers (of harassment cases), there 
are aspects of this category of allegation that raise concern and merit further 
consideration and monitoring. Indeed, there may be grounds for investigating 
the systemic factors that contribute to individual cases. | will pay attention to 
this particular matter in the coming year.” 

Public Service Integrity Officer Annual Report 2002-2003 


Another case that was investigated by the PSIO dealt with the management, in the 
Department of Western Economic Diversification, of a financial contributions program 
to boost regional economic development. The allegations concerned the apparent lack 
of transparency in eligibility criteria, the perception of preferential treatment given to 
recipients who benefited from established contacts within the department and the 
seemingly inappropriate use of discretion by management in awarding financial 
contributions. The PSIO investigation concluded that the terms and conditions of the 
program approved by the Treasury Board were implemented and respected. Nevertheless, 
the PSIO did recommend ways for the department to improve transparency by publish- 
ing and disseminating more broadly information about the eligibility criteria and the 
decision-making process. While investigating the main allegation, the PSIO dealt with 
the complaint of a perceived potential conflict of interest. The question arose when a 
departmental employee began a job assignment with a recipient organization. A review 
of the testimony and an account of the procedures and approval requirements concluded Alexandria Mayer 
that there was no conflict of interest in this instance. However, to alleviate such Intake Coordinator 
perceptions and concerns in the future, the PSIO recommended that the department 

adopt more specific guidelines to govern assignment and interchange arrangements 

with outside organizations, including the related conflict of interest provisions, and 

that these guidelines be communicated and implemented consistently to ensure 

greater transparency and accountability. The department accepted and implemented 

the PSIO recommendations. 


The PSIO also investigated another disclosure that was initially made within an 
organization and subsequently referred to the PSIO. The allegation related to the 
gross mismanagement of an enforcement operation by the RCMP at a public protest. 
With the complete collaboration of the organization, the PSIO obtained full access to 
records, witnesses and technical expertise to conduct independent assessment and 
confirmation of the information gathered. The PSIO found that the allegation was not 
substantiated. Nevertheless, it was confirmed that there were lessons learned during 
the operation and that as a result guidelines for this type of operation were implemented 
and personnel were provided with specialized training. 


As of March 31, 2004 four cases remain under investigation and will be reported on 
next year. 


A Substantial and Specific Danger to the Life, Health and Safety of 
Canadians or the Environment (one case) 

The one case in this category alleged that the absence of a program in the health care 
system to identify at an early stage persons suffering from environmental sensitivities 
was putting them at greater risk when it comes to diagnosis and medical treatment. 
After some research and interaction with the person concerned, the PSIO referred the 
matter to Health Canada’s officials who were cognizant of the issue. 
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Reprisal Protection 

The Disclosure Policy states that the PSIO is to protect from reprisal those employees 
who, in good faith, disclose information concerning wrongdoing. When a formal 
investigation of an allegation is undertaken, the PSIO normally reminds the concerned 
Deputy Head, in writing, of the importance attached to the protection of the employee 
who made the disclosure from any reprisal. There have been no findings of reprisal 
during this year. 


The PSIO continues to be guided by what constitutes reprisal as determined in the 
Disclosure Policy. First, the original disclosure of wrongdoing that allegedly led to 
reprisal must have been made by a public service employee to his or her superior, or 
to the departmental Senior Officer or to the Public Service Integrity Officer. Second, 
while the disclosure of wrongdoing need not turn out to be founded, it must have 
been made in good faith. Third, the existence of reprisal would be confirmed if the 
original disclosure of wrongdoing is shown to be at least one of the reasons for the 
adverse impact on the employee, notwithstanding other justifications made for 
the departmental action. 


Last year the PSIO reported one instance of reprisal while investigating other issues in 
a case. The finding of reprisal was largely based on the timing of a disciplinary action 
taken against the employee who had just made a good faith disclosure to the PSIO, 
and the fact that no documentary evidence existed to support any other contention 
justifying the discipline. The PSIO conclusion and a recommendation were reported to 
the concerned Deputy Head. There has subsequently been extensive discussion with 
the department about this result and the recommendation that any losses suffered by 
the employee as a result of the disciplinary action be restored. Lately the PSIO has 
again sought to ensure that this recommendation be acted upon and taken seriously 
in order to protect the integrity of the Disclosure Policy. 


This year six anonymous disclosures were received by the PSIO. In most instances, 
these were accompanied by supporting information that necessitated a review by 
investigators. In cases that were without substance or sufficient detail, no action was 
taken. Some of the anonymous writers indicated that the reason for anonymity is 

based on the fear of reprisal. 


1.8 The significance of finding little wrongdoing 
As the above statistics and case descriptions demonstrate, even after sometimes 
extensive and complex investigations, the PSIO found few instances of wrongdoing. 


The significance of that result is worthy of some reflection. It could suggest various 
interpretations, some of which are not justified by the evidence or probabilities. 


It may be claimed that since little wrongdoing was substantiated despite the 73 alle- 


gations brought to the PSIO during the year in question, most of the allegations must have been made in bad 


have been frivolous or made in bad faith. In fact that was not the case. Not one of the faith. It does not mean 
allegations made was found to have been made in bad faith. It does not mean either 
that they were frivolous. On the contrary, for those who made the allegations they either that they were 


involved serious, often long-standing and unresolved issues, in many cases employment 
related or involving a workplace conflict. As the statistics indicate, a substantial 
number turned out not to fall within the jurisdiction of the PSIO and were better 
addressed by another mechanism or recourse avenue. By referring them to another 
avenue with the consent of those who brought the issue to the PSIO, and by recom- 
mending that a solution be found and in many cases maintaining a monitoring or 
mediating role, the PSIO contributed significantly to the resolution of a number of 
such cases. 


frivolous. 


It may be claimed, secondly, that because a great many of the cases during the year in 
question involved workplace conflict and employment-related grievances, there must 
be very little serious public interest wrongdoing in the public service, the kind indicated 
earlier in this report that falls within the mandate of the PSIO. Those who sometimes 
express this view will say that since the PSIO is available for public servants to report 
serious wrongdoing, if they bring few such allegations forward, there must be very 

little such wrongdoing actually taking place. It would be a mistake to so conclude. 


| wrongdoing in their 


This view vastly overestimates the credibility and effectiveness of the Disclosure Policy institutions but given the 
and the PSIO given its present structure and powers. It also greatly underestimates 
the courage it requires for public servants to report wrongdoing against the public fear of reprisal and 


interest, of which they are not the immediate victims, no matter how credible and 


; ; other concerns did not 
effective the disclosure mechanism or agency might be or become. 


feel confident enough 
The PSIO is essentially reactive, not proactive. The PSIO investigates credible allegations 


brought forward, but does not have a mandate to go out looking for wrongdoing that the PSIO and the 
unrelated to one or more allegations. That means that the PSIO only has direct 


knowledge about possible wrongdoing that public servants are willing to report, and Disclosure Policy could 


established wrongdoing that is determined as a result of subsequent PSIO investigations. be sufficiently effective 
On the other hand it is well known that there are significant allegations and incidents 
of serious wrongdoing in the public service. They have been widely publicized and some and protective. 


have been or are the objects of review and scrutiny by parliamentary committees, 
police investigations and appointed commissions of inquiry. It is inconceivable that 
some public servants not directly implicated were unaware of at least some of those 
reprehensible activities while they were taking place. Many public servants themselves 
have stated in surveys and elsewhere that they were aware of wrongdoing in their 
institutions but given the fear of reprisal and other concerns did not feel confident 
enough that the PSIO and the Disclosure Policy could be sufficiently effective and protective. 


It may be claimed, thirdly, that because public servants are by and large not coming 
forward with allegations of serious wrongdoing against the public interest, there is 
really no need to have a Public Service Integrity Officer. That claim as well cannot be 
substantiated, and for the same reasons already indicated. If, as is the case, serious 
wrongdoing in the public sector does take place even if there is no evidence that it is 
widespread, yet little of it is reported to the PSIO, it is far more likely that the solution 
is to equip the PSIO or a successor agency to be credible and effective enough to 
encourage those in the public sector to come forward and to protect them from possible 
reprisal when they do so. 
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reprisal when they do so. 


Public servants themselves and 
REGIONAL DISTRIBUTION OF CASES many others, have indicated clearly 
Region Total what kind of structure and powers 
Alberta a disclosure mechanism should 
British Columbia . have before they are willing to be 
Manitoba courageous enough to take the 
N/A inherent risks involved in disclosing 
wrongdoing for the sake of a 
healthier public sector and to justify 
public confidence in the public 
service. What such a mechanism 
or agency should be, and how it 
Quebec eecee should be equipped, is the subject 
Saskatchewan of Parts H and III and the conclud- 
TOTAL CASES IN JURISDICTION ing recommendations of this 
Annual Report. 


National Capital Region 


Nova Scotia 
Ontario 
Prince Edward Island 


Only once such a mechanism is in place and functioning would it be legitimate and 
reasonable to consider its findings as one among other indicators of how much or 
how little serious wrongdoing there is in the public sector. And only then would it be 
appropriate to evaluate the effectiveness of, and the continuing need for, such a 
disclosure mechanism and agency. 


DISTRIBUTION OF CASES BY DEPARTMENT AND AGENCY 


Department: Total: 
Agriculture and Agri-Food Canada a] 
Atlantic Canada Opportunities Agency 
Canadian Industrial Relations Board 
Citizenship and Immigration Canada 
Communication Canada 

Competition Tribunal 

Correctional Service of Canada 

Department of National Defence 
Environment Canada 

Federal Court of Canada 

Foreign Affairs and International Trade 
Health Canada ted oe 
Human Resources Development Canada 
Immigration and Refugee Board 
Indian Affairs and Northern Development | 
Natural Resources Canada 

Office of the Privacy Commissioner 

Public Service Commission 

Public Works and Government Services Canada 
Royal Canadian Mounted Police 

Supreme Court of Canada 

Transport Canada 

Treasury Board Secretariat 

Western Economic Diversification 
Organization not named in allegation 
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- experience with the 


current policy-based 
disclosure regime and 
made recommendations 
for improvements and 
reform by means of 


new legislation. 


Part I] 


STRENGTHENING THE DISCLOSURE REGIME: 
THE UNFINISHED BUSINESS OF LEGISLATION 
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Last year a number of significant events and circumstances propelled ethics, integrity 
and good governance in the public sector to the fore of policy considerations. Confidence 
in public institutions has been shaken and eroded as a result of specific instances of 
reported gross misconduct and mismanagement. Among the many issues raised in 
the debate, the need for more effective disclosure of wrongdoing in the public service 
emerged as a necessary initiative. Steps were taken and broad-based foundations were 
laid to encourage the government to take decisive action to substantially strengthen 
the current wrongdoing disclosure regime. 


Laying the Foundations 

The Public Service Integrity Officer 2002-2003 Annual Report 

In the 2002-2003 Annual Report tabled in Parliament on September 15, 2003 (available 
at www. integritas.gc.ca), the PSIO assessed the experience with the current policy 
based disclosure regime and made recommendations for improvements and reform by 
means of new legislation. These recommendations took into account the results of 
consultations, surveys related to employee attitudes, the significant events surrounding 
the former Privacy Commissioner and serious instances of alleged or established 
wrongdoing that surfaced from program audits. As well, the recommendations drew 
upon the findings in the detailed study commissioned by the PSIO in 2003 entitled A 
Comparative International Analysis of Regimes for the Disclosure of Wrongdoing (“Whistleblowing’’) 
(available at www. integritas.gc.ca). This study examined the effectiveness and fairness 
of the disclosure regimes in seven countries: the United States, the United Kingdom, 
Australia, New Zealand, South Africa, Israel and the Republic of Korea. 


In the 2002-2003 Annual Report, the PSIO called for legislation that would give the 
disclosure regime the required legitimacy and credibility in the eyes of the potential 
users, the federal public servants, and the general public. This legislation would 
encompass all institutions in the federal public sector, have an independent agent 
accountable to Parliament to receive and investigate disclosures fully and would 


guarantee legal protection from reprisal for those making disclosures. These recom- 
mendations are reproduced in Appendix D. 


The 2002-2003 Annual Report also described the need to create and nurture cultural 
change, a long and continuing process that starts with recognizing and accepting that 
wrongdoing may indeed take place. In these instances, the duty of those who witness 
wrongdoing is to report it. For the authorities, the corresponding responsibility is to take 
such reports seriously, to address the issues promptly and fairly and to take corrective 
action when wrongdoing is established. The PSIO recommended that disclosures of 
wrongdoing should be encouraged and recognized in the form of a non-monetary 
award as being courageous and meritorious acts of service to the public sector and 

in the interest of the public. Disclosing and addressing wrongdoing allegations 
through an established process should be viewed as normal and healthy for a well 
functioning organization. 


The President of the Treasury Board received the PSIO recommendations with 
considerable support and interest. 


the Government of Canada is committed to a public service where employees 
onestly and openly discuss concerns without fear of reprisal (...) While it is 
nt that it is time to deal with legitimate concerns raised about weaknesses 
: rrent approach, we need to ensure that any new framework would both 
ourage and support disclosures of wrongdoing while at the same time allowing 
lagers to promote early measures to prevent wrongdoing from happening.” 


(The President of the Treasury Board Announces Working Group 
to Review Internal Disclosure Protection in the Public Service of Canada. 
President of the Treasury Board, Treasury Board News Release, September 29, 2003) 


Working Group Report 

In response to the PSIO recommendations, the government created a working group 
to review the state of internal disclosure systems in the Public Service of Canada and 
elsewhere, and to report to the President of the Treasury Board by January 2004 
with recommendations for improvements, including possible alternative legislative 
approaches. Dr. Kenneth Kernaghan, Professor of Political Science and Management 
at Brock University chaired the Working Group. The group was further comprised of 
Dr. Edward Keyserlingk, the Public Service Integrity Officer; Ms. Hélene Beauchemin, 
President of HKBP Inc and a former senior executive within the federal public 
service; Mr. Denis Desautels, Executive-in-Residence, University of Ottawa’s School 
of Management and former Auditor General of Canada; and, Mr. Merdon Hosking, 
President of the Association of Public Service Financial Administrators. These individuals 
brought considerable relevant expertise and experience from a variety of backgrounds 
to the deliberations. 


The Working Group issued its report on January 29, 2004 and made 34 recommenda- 
tions that largely echoed those made in the Public Service Integrity Officer 2002-2003 
annual report and proposed as well that there should be a legislated values and ethics 
framework. Among the recommendations made were the following: legislation should 
establish a new independent Agent of Parliament; the umbrella of the disclosure regime 
should be widened to include separate employers and Crown Corporations; the new 
Office should have adequate investigative powers; and, it should be able to investigate 
allegations regardless of their source. Five of the recommendations aimed beyond the 
confines of a disclosure regime and focused on leadership development and evaluation, 
a code of values, training in ethics and management accountability. The detailed 
recommendations are reproduced in Appendix E. 
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Report of the House of Commons Standing Committee 

In November 2003, while the Working Group was deliberating, The Thirteenth Report of 
the House of Commons Standing Committee on Government Operations and Estimates focusing 
on whistleblowing was issued. After noting approvingly the recommendations of the 
PSIO’s Annual Report and calling attention to the views of employees of the Privacy 
Commission, members of the public, public service unions and the Auditor General, 
the committee made a number of recommendations along the same lines as those 
of the PSIO, specifically that the agency be independent, neutral and accountable to 
Parliament and be equipped with the necessary powers and mechanisms to investigate 
allegations of wrongdoing. An extract of the report is reproduced in Appendix F. 


Auditor General’s Report 

In February 2004, the Auditor General of Canada tabled her 2003 report in Parliament 
in which she reviewed the activities concerning a disclosure regime within the public 
service and stated that the recommendations in the PSIO’s Annual Report should be 
given serious consideration. Extracts of the relevant portions of this report are provided 
in Appendix G. 


Bill C-25, the Public Servants Disclosure Protection Act 

On March 22, 2004, the President of the Queen’s Privy Council and Minister responsible 
for the Public Service Human Resources Management Agency of Canada, introduced 

legislation in Parliament to establish a mechanism for the disclosure of wrongdoing in 
the public sector and to protect people who disclose wrongdoing (Bill C-25, the Public 

Servants Disclosure Protection Act). 


On April 29, 2004 the Public Service Integrity Officer appeared before the House 
Standing Committee to present his views and proposals regarding Bill C-25. 
Three documents were tabled: 


1. Submission to the House Standing Committee on Government 
Operations and Estimated on Bill C-25 

2. PSIO Clause by Clause Comments on Bill C-25 

3. Proposed Investigation and Resolution Procedures 
(Available at www.integritas.gc.ca) 


In his presentation to the Committee, the Public Service Integrity Officer submitted 
that Bill C-25 did not meet the expectations of a wide spectrum of informed opinion 
about what this law should contain and achieve. Among its defects were arguably the 
following: the proposed Commissioner would not be a parliamentary agent; access to 
the Commissioner would be restricted; no investigative powers were provided; access 
to some potentially relevant information would be excluded; investigations could 
not proceed beyond the public sector; the complaint of reprisal process would not in 
effect be under the complete purview of the Commissioner; and, no measures were 
provided in the legislation for sanctioning those who take reprisal actions against 
whistleblowers given that other federal legislation applicable to the private sector 
provides for such sanctions. 


“In the final analysis, Mr. Chair, | do not believe it matters what you, I, the office 
of values and ethics, ministers, cabinet, or Parliament think the ideal wrongdoing 
in disclosure systems should be. What does matter is whether the people it was 
designed for have enough confidence in it to use it and whether they believe the 
system can be effective and protective.” 


Public Service Integrity Officer before Parliamentary Committee 


Bill C-25 died on the order paper as a result of the May 23, 2004 election call. 
Nevertheless, a consensus had emerged that a federal public sector wrongdoing 
disclosure regime ought to be anchored in legislation. The many witnesses who 
appeared before the Standing Committee on Government Operations and Estimates 
noted that Bill C-25 was deficient not only in failing to reflect the general thrust of 
the advice received but also in falling short of adequately reflecting many of the 
specific aspects proposed by the above reports. 


The reasoning and motives for a legislative initiative have not changed since then. In 
fact, recent events, developments and public concerns have only added further impetus 
to act. Clearly, the task must be completed. 


Bill C-11: A revised Public Servants Disclosure Protection Act 

On October 8, 2004, the President of the Treasury Board, the Honourable Reg Alcock, 
tabled Bill C-11, An Act to establish a procedure for the disclosure of wrongdoings in the public 
sector, including the protection of persons who disclose the wrongdoings. 


“While a number of basic features remain from the previous Bill, the new 
proposed legislation includes significant revisions in response to concerns 
expressed by stakeholders last spring.” 


The President of the Treasury Board announces the tabling of the new public servants disclosure 
protection legislation in the House of Commons, Treasury Board News Release, October 8, 2004 


Taking stock of the progress and debate to date, the next section of this report presents 
and explores key provisions that, based on the experience of the Public Service Integrity 
Officer, must be reflected in new legislation if such a law is to be effective and credible. 
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Part Ill 


ELEMENTS OF A MODEL LEGISLATION 


There may never be a more receptive climate and auspicious time than the present for 
disclosure of wrongdoing legislation. The expectations for legislation have been loud 
and clear on the part of public servants, some management representatives, public 
service unions, Members of Parliament, Senators, past and current employees who 
reported wrongdoing, and members of the public. The case for legislation was made 
last year and, in response, legislation was tabled in the previous Parliament and 
re-introduced in a modified form, as Bill C-11, in the current Parliament. Recent 
government statements about its determination to identify and fix incidents of 
government wrongdoing give reason to expect movement toward effective legislation. 


In order to effectively replace the present policy-based disclosure of wrongdoing regime 
with an adequate law, a number of key elements must be in place. A disclosure regime 
in the large, diversified and complex federal public sector must also include mechanisms 
in each department and institution to allow employees to disclose internally, if they so 
choose. It is not my role as the Public Service Integrity Officer to comment in this report 
on the features of the internal departmental avenues other than to stress the vital 
importance and usefulness of their existence. They are necessary complements to an 
independent public sector entity in a legislated disclosure process. 


The focus in this section will be on the elements of a legislated public sector disclosure 
regime and on what, in my view and that of many others, should be the main features 
of an independent public sector entity that will be called in a generic way from hereon 
the “Integrity Commissioner.” The essential elements are presented under four headings: 


1. Independence of the Integrity Commissioner 

2. Jurisdiction of the Integrity Commissioner 

3. Scope of investigations 

4. Effective protection of individuals and information. 


1. Independence of the Integrity Commissioner 


1.1 An Agent of Parliament 

The Integrity Commissioner should be an independent Agent of Parliament. This was 
a central recommendation of my previous annual report, the Report of the Working 
Group, the Thirteenth Report of the House of Commons Standing Committee on 
Government Operations and Estimates, and of almost all the witnesses before the 
committee in the previous Parliament. 


It is most important that the Integrity Commissioner not be created or perceived to 
operate as an officer within the executive branch of government, since he or she will 
be tasked to investigate, in a neutral and impartial manner, activities within the federal 
public sector. Otherwise, the Commissioner would be placed or perceived to be in a 
potential conflict of interest. As an officer within the executive branch, it would be 
difficult to counter the perception that the Integrity Commissioner is not closely aligned 
with the interests of the government and that the office is not subject to potential 
influence or interference from other government authorities. As an Agent of Parliament, 


the Integrity Commissioner’s independent status is unassailable. This would provide 
the necessary autonomy and freedom required for the Commissioner to discharge the 
mandate in an impartial manner as an independent officer and to report directly to 
Parliament and the public. 


The previously mentioned PSIO study, A Comparative International Analysis of Regimes for 
the Disclosure of Wrongdoing (“Whistleblowing”), revealed that among the seven countries 
reviewed — four Commonwealth countries (the United Kingdom, Australia, New Zealand 
and South Africa) and three non-Commonwealth countries (the United States, Korea 
and Israel) — only one has a commissioner within the executive branch of government. 
The six other countries have an entity independent from the government, reporting to 
an elected legislative assembly. 


In Canada, the independence of the Integrity Commissioner would have to be provided 
in the legislation through a number of provisions: 


1. the Integrity Commissioner’s appointment should be approved by both 
Houses of Parliament; 

2. the Integrity Commissioner should report directly to Parliament; 

3. the Integrity Commissioner should be supported by an office and have 
the authority to select the staff for the office and control the other 
resources necessary to fulfill the mandate. 


Examples of these provisions in Canada can be found in the statutes governing the 
existing Agents of Parliament. 


Bill C-11 proposes to assign the role of the “Integrity Commissioner” to the President 
of the Public Service Commission. Further comments on this and other related matters 
are made in section 1.4 below. 


1.2 Report to Parliament 

Most importantly, the authority to make annual and special reports directly to 
Parliament, normally to the Speakers of the House of Commons and the Senate, 
should be available to the Integrity Commissioner as it is the case for other Agents of 
Parliament. The Privacy Commissioner, the Access to Information Commissioner, the 
Commissioner of Official Languages and the Auditor General are all required by their 
legislation to make their reports directly to Parliament via the Speakers of the House of 
Commons and the Senate. A similar authority in the case of the Integrity Commissioner 
would clearly underline the Commissioner’s independence. It would also enhance the 
capacity of Parliament to oversee in the public interest activities that may be tainted by 
wrongdoing and to hold the government and those involved accountable for their actions. 


Bill C-11 proposes that the President of the Public Service Commission would prepare 
an annual report for tabling in Parliament by a designated Minister. The President may 
make special reports directly to Parliament when the matter is urgent or important. 


1.3 Control Over the Office 

The Integrity Commissioner should have authority to appoint staff to his or her Office. 
It is noteworthy that the other Agents of Parliament have a similar provision in their 
governing statutes, as do as well the newly established positions of Senate Ethics 
Officer and (House of Commons) Ethics Commissioner. Those authorities were clearly 
deemed appropriate in order to ensure the independence and proper functioning of 
their offices. That reasoning should apply equally to the Integrity Commissioner. 
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Bill C-11 provides the Public Service Commission with the authority to appoint 
persons necessary for the proper conduct of the President’s duties related to the 
disclosure regime. 


As well, there will be a need to create transitional strategies between the PSIO and 
the Office of the Integrity Commissioner — Bill C-11 proposes to house this function 
in the Public Service Commission — to ensure continuity of service and provide for the 
completion of ongoing investigations. Given that the PSIO is already established and 
has developed an expertise and valuable experience, it would be reasonable therefore 
that the PSIO staff and its work evolve into at least the initial nucleus of the new Office. 


1.4 A Separate Stand-Alone Office or a New Branch of an 

Existing Agency? 

I have long been an advocate of legislation establishing an independent Integrity 
Commissioner with strong investigative powers, who is not situated in the public 
service or the executive branch of government and is approved by and reports to 
Parliament. That ideally implies that the Integrity Commissioner would function in 
a separate, dedicated and stand-alone capacity and that the disclosure mechanism 
would not be part of and attached to any other office, agency or commission. 


Furthermore, given the unique nature and challenges of the mandate of such a 
Commissioner, that Office requires its own experienced staff with specialized expertise 
and must be able to focus on its exclusive mandate and operate without interference. 


Establishing such an independent and stand-alone organization was a core 
recommendation of my 2002-2003 Annual Report. That position was subsequently 
echoed in the Working Group report issued this past January. It remains, in my 
view, fundamental to the effectiveness and credibility of a disclosure regime. 


However, the recently introduced Bill C-11 proposes to add the responsibilities for 
a disclosure regime to the existing duties of the President of the Public Service 
Commission. To do so would seriously risk undermining, in appearance and in reality, 
the independence of the process and function of the disclosure of wrongdoing regime 
since it would be attached to another commission, and one that for the most part 
(e.g. staffing and recruitment) operates within the executive branch of government. 


Secondly, the primary focus of the Public Service Commission is on staffing issues, 
whereas the kinds of serious wrongdoing against the public interest that are defined 
in the existing Disclosure Policy and Bill C-11 go far beyond staffing matters. This conflict 
in mandates could result in a lack of focus on wrongdoing and protection from reprisal, 
and less attention to the fact that these matters require quite different investigative, 
protective and resolution processes than do staffing matters. As well, confusion could 
arise from the fact that the staffing mandate of the Public Service Commission would 
continue to apply only to the “core” public service (some 170,000 public servants ) 
whereas according to Bill C-11 the proposed additional mandate regarding the 
disclosure regime would apply to the entire public sector (over 458,000 employees). 


Thirdly, attaching the disclosure regime to another existing commission such as 
the Public Service Commission may be perceived to be a weaker commitment by 
the government to address wrongdoing and protect whistleblowers than would be 
signaled by a dedicated stand-alone and independent Integrity Commissioner. 


On the other hand, it may seem to some at first glance that legislation which adds 
the responsibility for a disclosure of wrongdoing regime to the present responsibilities 
of the President of the Public Service Commission, could to a considerable degree 
encompass and respect the key elements of what an Integrity Commissioner should 
be and do. 


In some matters, namely investigations and audits, the Public Service Commission 
already functions independently. The President of the Public Service Commission 
reports to Parliament annually. As well, the selection and appointment of the President 
of the Public Service Commission must be confirmed by Parliament. In principle it 
may not therefore be inconsistent with the Public Service Commission as presently 
structured, to add another branch by way of a disclosure regime to also function 
independently. 


Furthermore, Bill C-11 includes a number of provisions directed at ensuring the 
independence of the President of the Public Service Commission in the investigation 
and disposition of disclosures of wrongdoing, including that of tabling special and 
annual reports to Parliament specifically regarding disclosures of wrongdoing. As 
well, the President of the Public Service Commission already has significant investigative 
powers, and Bill C-11 provides that the powers available under the Inquiries Act 
would be available for the proposed disclosure regime. 


Nevertheless, it is not evident how in practice the President of the Public Service 
Commission could wear two very different hats at once, one as a government executive 
when dealing with staffing matters, another as a supposedly independent agent 
reporting to Parliament when dealing with the investigation and disposition of 
allegations of wrongdoing and protecting from reprisal those who make the allegations. 
It is equally difficult to conclude that public sector employees would think the roles, 
procedures and protections are distinct enough to engender the confidence needed to 
take the inherent risks in coming forward with allegations of wrongdoing. There would 
understandably remain a perception that the government would be investigating 
itself, thereby raising potential conflict of interest concerns. 


If Parliament should nevertheless vote to retain this proposal to attach responsibility 
for the disclosure regime to the President of the Public Service Commission, there are 
a number of practical steps that could perhaps mitigate somewhat the concerns I am 
raising. A new and largely separate disclosure of wrongdoing branch would have to 
be established within the Public Service Commission. It would need to be staffed by 
dedicated and skilled investigators, headed by an executive who is credible to those in 
the public sector and who reports to the President of the Public Service Commission 
exclusively in his or her capacity as the person responsible for the disclosure regime. 
That disclosure branch would apply investigative and resolution processes adapted to 
the unique demands arising from the need to investigate allegations of wrongdoing in 
a manner that ensures effectiveness, confidentiality and protection from reprisal. 
That branch and regime would have to be maintained at arms length from the other 
functions of the Public Service Commission, and be separately accessible to public 
servants who require privacy and confidentiality when making a disclosure. The steps 
are not all spelled out explicitly in Bill C-11, but are arguably consistent with its 
provisions and intent. 
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It remains uncertain at best, even if these steps are taken, that attaching responsibility 
for the disclosure regime to the President of the Public Service Commission could 
attract sufficient confidence of public servants contemplating the credible and good 
faith disclosure of wrongdoing. Since that should, after all, be the primary goal of 
such legislation, surely a far better legislative proposal would be to establish a 
separate stand-alone and independent Integrity Commissioner. That is what public 
servants themselves have requested for some time. 


2. Jurisdiction of the Integrity Commissioner 


2.1 Institutional Coverage 


“An effective disclosure regime should cover as much of the federal public sector 
workforce as possible, including separate employers and Crown Corporations.” 
e Report of the Working Group on the Internal Disclosure of Wrongdoing, January 29, 2004. 


In its report, the Working Group made a recommendation similar the one made in the 
PSIO 2002-2003 Annual Report that the entire federal public sector should be subject 
to a disclosure regime. In Bill C-11, the government indicates its agreement in principle 
by including Crown corporations, separate employers and other agencies in the 
definition of “public sector.” This broad application constitutes an enhancement over 
the institutional coverage of the current Disclosure Policy. It responds favourably to the 
views expressed earlier and to the advice provided to the government. In my view, 
this broader coverage should remain a feature in the legislation. 


It should be noted, however, that Bill C-11 precludes access to the President of the 
Public Service Commission, in her proposed role regarding the disclosure regime, in 
the case of members of the Royal Canadian Mounted Police (RCMP) and the Canadian 
Forces as well as employees of the Canadian Security Intelligence Service and the 
Communications Security Establishment. Individuals in those organizations, some 
100,000 employees, would be denied access to an independent and impartial Office, 
external to their home organization, to which to report allegations of wrongdoing, a 
process that would be available to all others in the public sector. Such exclusion is 
difficult to justify. 


After all, not all potential wrongdoing in those organizations would necessarily have a 
national security, national defense or policing dimension that requires special protective 
measures. An allegation could be made, for example, involving a serious abuse or 
misuse of public funds, or gross mismanagement within the organization. It is far 
preferable that the Integrity Commissioner and the Office staff be required to have 

the proper authorization to access classified information and the obligation to treat it 
as such than to deny members of the four above-mentioned organizations access to 

the Integrity Commissioner. 


It is worth noting that the RCMP Commissioner elected to make the Treasury Board's 
Disclosure Policy applicable to RCMP members, and consequently they have currently 
access to the PSIO for allegations of wrongdoing and protection from reprisal. The 
resulting interactions between the PSIO and the RCMP have been positive for 
both organizations. 


While conscious of the sensitive nature of the operations of the four above-mentioned 
organizations, I do not consider that blanket exclusion of those organizations from 
access to the Integrity Commissioner in the legislation is justified, nor does it accord 
with the public interest. 


2.2 Who can make a disclosure? 

Employees of all federal public sector institutions should be allowed to make a disclosure 
of wrongdoing either through their institution’s internal mechanisms or directly to 
the Commissioner. The PSIO experience under the current policy suggests that it is 
neither wise nor necessary to express in law a preference for disclosing internally 
within one’s organization to one’s supervisor or the designated senior officer. Direct 
access to the Integrity Commissioner should not be complicated nor should there be 
pre-conditions. To make it so would likely discourage some employees from coming 
forward, as they may not wish to report internally or may not know if their reasons 
for going to the Integrity Commissioner would meet the stated tests. 


It seems that some parts of Bill C-11, for instance sections 13, 23 and 24 to illustrate 
the point, could be interpreted as impeding access to the President of the Public 
Service Commission in her proposed role regarding the disclosure regime. 


Access to the Integrity Commissioner should also be possible for individuals who are 
not public servants, a recommendation in both the PSIO and the Working Group reports. 
Both reports proposed that the Integrity Commissioner should be authorized to receive 
and investigate any relevant and credible allegations of wrongdoing in the public sector, 
regardless of the source of the disclosure. It is essential that instances of public sector 
wrongdoing known by a citizen who has had dealings with the public sector can be 
brought to the Commissioner by that citizen and be investigated. 


The study on the disclosure regimes in other countries that the PSIO commissioned 
revealed that the legislation in the countries examined covers at the minimum public 
service employees. In some instances, the legislation also included former employees 
(Australia, New Zealand, the United States), private contractors and their employees 
(New Zealand) and members of the general public (Korea, Israel). 


2.3. What would constitute wrongdoing? 

As noted in my 2002-2003 Annual Report, “public interest wrongdoing” should be 
understood to relate to those activities that have serious implications for the public 
interest because they “have a detrimental effect on the interests and functions of a group of public 
servants or a whole department, and subvert the delivery of programs and services to the public.” 


The disclosure of wrongdoing within the federal public sector must address situations 
with a significant public interest dimension and should not cover activities already 
governed by other legislation and processes. The disclosure regime must allow for a 
person who believes that he or she has witnessed wrongdoing in the organization to 

report it and provide a mechanism for that matter to be investigated. 


At the same time, such a regime should not be a duplication of existing recourse 

mechanisms for employees involved in a conflict with their employers, nor should it 
be a process used in bad faith or for frivolous or vexatious purposes. Furthermore, 
while issues such as personal harassment or abuse in the workplace are serious and 
must be addressed, this should not normally be the type of issue that a disclosure 

regime addresses, except when such activity is sufficiently flagrant and systematic 
that it constitutes a threat to the public interest. 
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With that in mind, and in light of the experience gained to date, I suggest that the 
definition of wrongdoing is a key matter in determining the scope of the Integrity 
Commissioner’s jurisdiction. 


Wrongdoing should be circumscribed to public interest matters: violation of law; 

abuse or misuse of public funds or assets; gross mismanagement regarding program 
and service delivery, resource stewardship and organizational leadership; substantial 
and imminent danger to the life, health and safety of persons or the environment. 
Some headings may need to be further defined. For example, gross mismanagement 
would typically apply to instances of systematic and serious mismanagement of an 
institution, sector, or program, or an instance involving a significant failure in the 
management of resources and assets. The gross mismanagement in question could be 
by action or inaction. In the same vein, substantial and imminent danger could be 

subject to additional criteria, such as a situation creating clearly identifiable and 

immediate harm or prejudice to people or to the environment. 


Given the envisaged types of wrongdoing that would come under the purview of the 
Integrity Commissioner, the legislated disclosure regime should not necessarily include 
breaches of values as a category of wrongdoing, as is currently the case in the Disclosure 
Policy. Values are better fostered by example and appropriate education and training. 
Breaches of values may be best dealt with, in context, at the level of each organization. 
Since these matters are often highly subjective and potentially minor in nature, they 
should be covered by a separate mechanism outside the disclosure regime. Serious 
breaches of some key values (for example, respect for the law) will and do typically 
fall within one of the headings of public interest wrongdoing as listed in the current 
Disclosure Policy. However, breaches to a code of conduct, containing specific obligations 
for management and employees, could constitute a form of wrongdoing. 


3. Scope of Investigation 


3.1 Investigative Powers 

As a general principle and to be effective, the Integrity Commissioner must be given 
broad discretionary powers to determine which allegations will or will not be reviewed 
by his/her Office and which cases are more appropriately referred to other bodies or 
dismissed. This will allow the Integrity Commissioner to deal only with those cases 
that are truly indicative of serious wrongdoing and to conduct complete investigations 
into those matters. 


The Integrity Commissioner should be provided with adequate investigative powers, 
similar to those that other investigative bodies possess in their legislation. Powers 
provided by the Inquiries Act, such as the power to issue subpoenas or to order the 
production of documents, are necessary to ensure the proper conduct of investigations. 
Other agents of Parliament, for example the Auditor General, the Information 
Commissioner, the Privacy Commissioner, and the Commissioner of Official Languages 
have such powers in their respective legislation. Bill C-11 vests such powers in the 
President of the Public Service Commission in her proposed role regarding the 
disclosure regime. 


These powers may be required to avoid unjustified delays or complications or in the 
event of a refusal to provide the requested and relevant information. Such powers 
would also enable more rigorous and swift investigations in some cases, and ensure 
that all those implicated are confident that the investigative process and resulting 
findings and recommendations are fair, objective and comprehensive. 


A factor that strengthens the case for equipping the Integrity Commissioner with 
adequate investigative powers has to do with the nature and types of wrongdoing 
under the Commissioner’s purview. For example, whether it is a matter of a violation 
of law, an abuse of public funds or a situation creating a substantial danger to human 
health or life, what are to be targeted are serious wrongs against the public interest. It 
is in the interest of Government, Parliament and, ultimately, the public that the Integrity 
Commissioner have investigative powers that match the seriousness of the alleged 
wrongdoing in question and that these be sufficiently robust to address and satisfy 
the public interest implications. 


Findings of wrongdoing have very significant implications for alleged wrongdoers, the 
entire public service and the public in general. This requires the Integrity Commissioner 
to have the tools to apply a fair, impartial and complete investigative process with the 
likelihood of producing conclusive findings. Otherwise, the Integrity Commissioner 
may not be in a position to shed light on allegations of wrongdoings or to provide an 
accurate picture about matters brought forward by public servants or others. Without 
such powers, the reliability and fairness of findings and subsequent corrective actions 
may be open to question. 


3.2 Investigating beyond the public sector 

The Integrity Commissioner should be able to follow the evidence of wrongdoing 
wherever it leads. Only if that is the case could some investigations provide final and 
conclusive findings in response to allegations of wrongdoing whenever the alleged 
activity in question implicates people other than public servants or if the evidence 
lies outside the federal public sector. 


The ability to access and follow the evidence wherever it may be found, even beyond 
the federal public sector, is crucial if Parliament wishes the Integrity Commissioner to 
be able to conclude on any matters of wrongdoing brought forward. 


It is fairly easy to provide examples of situations where some evidence supporting or 
refuting wrongdoing may have to be sought outside the public sector. Under the heading 
of abuse of public funds, for example, questionable funding or grant payments by a 
department, or in exchange for services not covered by a legally tendered contract, 
may require the Integrity Commissioner to go beyond the departmental files and obtain 
documentary or other evidence from the recipients of the grant or the funding, or from 
the private contractor. It is also conceivable that an investigation by the Integrity 
Commissioner may require seeking information from the Minister accountable for 
the departmental activities being examined. 


One effective way to obtain information and evidence is by means of exchange of 
information with other appropriate investigative bodies. The Integrity Commissioner 
should be allowed to collaborate with and receive information from those bodies in 
order to permit comprehensive and conclusive investigations. 


Not to enable investigations of potential public sector wrongdoing that goes beyond 
the public sector could be grossly unfair to the public servants in question who may 
appear to be fully and exclusively responsible for a wrong when in reality others 
beyond the public sector may, at the very least, share a degree of responsibility. 


Bill C-11 in its current prevents investigations by the President of the Public Service 
Commission beyond the public sector. 
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3.3 Access to any relevant information 

The Integrity Commissioner should be allowed to access any type and source of relevant 
information or evidence needed to shed light on a matter of alleged wrongdoing. The 
Integrity Commissioner should not be precluded by legislation from accessing certain 
types or categories of information. 


Bill C-11 is deficient in that respect. For instance, Cabinet confidences or information 
protected by solicitor-client privilege would not be accessible by the President of the 
Public Service Commission when required for investigative purposes. 


Given that it is paramount for the public interest and the credibility of public institutions 
that wrongdoing be addressed fully, the Integrity Commissioner should be entitled for 
example, to see relevant Cabinet confidences as required and legal opinions provided 
to the department or agency under investigation. It could be provided in the legislation 
that such access by the President of the Public Service Commission, in her proposed 
role regarding the disclosure regime, is not a waiver of confidentiality or of the solicitor- 
client privilege. It could also be specified that the Integrity Commissioner is obliged to 
keep this information confidential and that it could not to be divulged to any person, 
except as provided by law. 


In the experience of the PSIO, there have been instances where, after discussions with 
the department and its legal services, the contents of legal opinions were shared with 
the investigator. This was particularly useful in cases of allegations of violation of law 
or regulations and where the departmental actions were taken on the basis of the 
legal opinions obtained by management. 


Another example is the parliamentary inquiry into the management of the Sponsorship 
Program. The Government allowed disclosure of Cabinet confidences to the House of 

Commons Standing Committee on Public Accounts and to the Commission of Inquiry 
into the Sponsorship Program and Advertising Activities (Gomery Commission) to allow 
for a complete inquiry into the matters raised in the Auditor General’s 2003 Report. 
Similarly, an examination of Cabinet confidences could be pertinent and required for 

a complete investigation by the Integrity Commissioner. 


Without complete access to all the information pertinent to an investigation of 
a disclosure, the Integrity Commissioner’s investigation may remain inefficient, 
inconclusive and unreliable which could be unfair to those under investigation 
and detrimental to the public interest. 


3.4 Public Inquiries 

As it is the case in other legislation establishing an investigative body, such as the 
Transportation Safety Board or the Commission for Public Complaints Against the RCMP, 
the Integrity Commissioner should be entitled to launch a public inquiry into a matter 
arising from one or more allegations and where the public interest is paramount. Whereas 
most investigations arising from disclosures would be conducted in private, as is provided 
in Bill C-11, there may be situations that could have a significant impact on the public 
trust that warrant a public inquiry. The legislation could also provide that the Governor in 
Council may request the Integrity Commissioner to launch a public inquiry. 


3.5 Stop Orders 

Another power that should be considered for inclusion in the legislation establishing 
the function of Integrity Commissioner is the authority to issue “stop orders” in 
exceptional circumstances, such as when there is an imminent and substantial risk or 
danger for the life, health or safety of Canadians or the environment. This temporary 
order to prevent or stop any wrongful activity would only be applied when the responsible 
agency refuses to act upon an urgent finding and recommendation following the 
Integrity Commissioner’s investigation, or in cases where the disclosure originated 
within the responsible agency and no timely action was taken. 


Conferring such a power may understandably raise some practical difficulties, but it is 
justified when one considers the potentially harmful wrongdoing at stake. This power 
would be used only in exceptional circumstances in which there is evidence of imminent 
and very serious danger and after due notice has been given to the responsible agency. 


The legislation should allow the Integrity Commissioner to issue a temporary order 

for a limited period of time (for example: up to 20 days) to allow for an urgent review 
into the matter and for the chief executive of the responsible agency to respond. These 
temporary stop orders could of course be challenged before the courts. 


4. Effective protection of individuals and information 


4.1 Legal prohibition against reprisal 

The legislation should clearly establish a legal prohibition against any form of reprisal 
or retaliation against anyone for making a good faith disclosure of wrongdoing or for 
participating in an investigation conducted by the Integrity Commissioner. The prohibi- 
tion should also cover any intimidation of witnesses and any action or omission with 
the intent of interfering with the conduct of an investigation or influencing a witness. 


The PSIO study of the disclosure regimes in other countries found that in four of the 
seven countries examined there were explicit provisions in their legislation prohibiting 
reprisals against the whistleblower. 


The ability to provide a strong legal prohibition against reprisal for disclosing wrongdoing 
is one of the persuasive arguments for enacting disclosure of wrongdoing legislation 
as opposed to leaving it as a mere policy instrument. 


That is so in the first place because a mere policy-based prohibition is limited in the 
sanctions it can attach to the prohibition, and therefore to the likelihood of deterring such 
conduct. A law, on the other hand, will normally attach to it severe enough prohibitions 
and sanctions to deter those who may otherwise be inclined to take unjustified action 
against those who bring forward good faith allegations of wrongdoing. 


Secondly, and as a result, whereas a mere policy based prohibition of reprisal cannot 

normally elicit the confidence of potential disclosers that they can safely come forward, 
a law establishing a legal prohibition of reprisal and appropriately severe sanctions is 
far more likely to do that. 


Enacting legislation is the normal means our society reserves to prohibit and deter 
conduct considered to be the most threatening to its basic values, and in doing so 
it also encourages other conduct thereby protected. The basic values in this case are 
those of promoting an honest, transparent, ethical and accountable public service. 
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One way to promote those values is by ensuring the freedom to report instances of 
public service wrongdoing, which may not otherwise come to light and be corrected, 
and to be recognized rather than punished for such behaviour. 


A legal prohibition of reprisal and the enactment of serious sanctions for it constitutes 
the strongest possible societal commitment to the values thereby protected and as a 
result is a necessary step towards assuring potential disclosers that they may speak 
freely and will be protected. 


“... no public servant should ever suffer reprisal when he or she comes forward 
_in good faith and uses official mechanisms to raise concerns over perceived 

wrongdoing...” 

Report of the Working Group on the Internal Disclosure of Wrongdoing, January 29, 2004. 


4.2 Reprisal protection: the exclusive jurisdiction of the 

Integrity Commissioner 

In the event that a public servant believes that he or she is the subject of reprisal for 
having made a disclosure, the Integrity Commissioner should have the exclusive 
jurisdiction to review and resolve the matter. The process to deal with such issues 
should convey to public servants that they may come forward in confidence to make 
a credible disclosure in good faith. 


The method of handling reprisals is the key to the success of any wrongdoing disclosure 
legislation or regime. If the process is not expedient, effective, fair and confidential, 
the employees will not trust it and may choose to remain silent about a wrongful act 
they know about for fear of personally paying the price for making a disclosure. 


It has been the PSIO experience in dealing with many people considering making a 
disclosure that the fear of reprisal, in various forms, constitutes a major obstacle. The 
same phenomenon was observed in many other jurisdictions that have wrongdoing 
disclosure regimes. 


The current Disclosure Policy, as a matter of significant principle, prohibits reprisal 
against an individual who discloses wrongdoing. Moreover, the Report of the Working 
Group stressed prohibition of reprisal as a fundamental principle. This provision should 
emphatically be maintained in the proposed legislation, as is the case in Bill C-11. 


For these reasons, and to guarantee effective protection with minimal risks for 
disclosing employees, the Integrity Commissioner should make final determinations 
in dealing with complaints of reprisal for the disclosure of wrongdoing. The present 
Disclosure Policy clearly specifies that one of the primary responsibilities of the PSIO is 
“to protect from reprisal employees who disclose information concerning wrongdoing 
in good faith.” 


There should be no review of the Integrity Commissioner’s findings about reprisal 
issues, other than the possibility of a judicial review. The process should also be 
uncomplicated, expeditious and predictable in order to provide the protective shield 
employees need when making a disclosure. 


Responding to disclosures of wrongdoing and subsequent complaints of reprisal cannot 
be separated, the former being addressed by one avenue, the latter by another. 


The PSIO experience confirms that when people who contemplate making an allegation 
of wrongdoing come forward and ask whether and how the Integrity Officer can 
protect them from reprisal, it is essential to provide reliable answers and assurances 
as to exactly how such complaints would be handled. If the Integrity Commissioner is 
not mandated to deal with the reprisal issue from start to end, he or she can give no 
such reliable assurances. As a result, it is predictable that this would discourage some 
individuals from coming forward. 


It may be thought that a reprisal complaint is merely another employment related 
issue and therefore the usual workplace dispute resolution processes, such as 
grievance hearings, should handle such complaints. However, the reality is that 
reprisal can be considerably more subtle and multi-dimensional than it appears at 
first glance or it may not be perceived as such immediately after the disclosure is 
made. In many instances, the retaliation may consist of potentially non grievable 
issues such as being isolated from the group, losing or not obtaining adequate 
accommodation arrangements, being moved to another location, losing career 
Opportunities such as attending a learning event or course, obtaining acting or 
secondment assignments or many seemingly insignificant gestures which, when 
accumulated over time, may amount to retaliation. 


The capacity to act in a preventive manner is an important component of the protection 
that would otherwise be lost if the employee was left with no choice but to file a 
grievance after the fact. An employee who courageously decides to make a disclosure 
should not be put in a situation where he or she is forced to enter into a long and 
complicated process in order to get the protection he or she deserves. The government 
should provide public servants with immediate protection. That is why the Integrity 
Commissioner should have the authority to order maintenance of the status quo while 
the investigation is ongoing. Alternately, the Integrity Commissioner could order that 
the employee be placed in another location and report to another supervisor, or any 
other creative solution. This is especially true for small organizations where the employee 
who makes a disclosure may be easily identified. 


Effective protection against reprisal should include the authority for the Integrity 
Commissioner to proactively prevent situations that would adversely impact on 
employees during the course of an investigation. Presently, once an investigation 
commences, the PSIO reminds the department or the agency of the requirement to 
protect the employee and witnesses from reprisal and that any allegations of that 
nature will be investigated. 


The process for dealing with matters of reprisal should address all aspects of the 
complaint as confidentially as possible. The scope of confidentiality should cover the 
identities of alleged victims of reprisal as well as other information related to them, 
such as personal details and history. This also applies to the employee allegedly taking 
the reprisal actions. 


It is highly unlikely that confidentiality could be appropriately protected unless only 

the Integrity Commissioner deals with complaints of reprisal. If persons making reprisal 
complaints must participate in hearings before a grievance board, there would be no 

such assurance of confidentiality. 
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Given the paramount importance assigned to the protection from reprisal by those 
contemplating making an allegation of wrongdoing, and the need to allow the 
Integrity Commissioner to address both wrongdoing and reprisal matters, the 
Integrity Commissioner should be authorized when necessary to make final and 
decisive rulings regarding complaints of reprisal. 


The attached flow chart illustrates the proposed complaint of reprisal process that would 
provide certainty of fair process and adequate protection for all concerned. It provides 
essentially that the Integrity Commissioner must make every effort to arrive at a solution 
acceptable to all parties involved, including the Commissioner acting impartially in 
the public interest. In the event that reprisal is confirmed by the investigation and 
that satisfactory resolution between the parties does not materialize, the Integrity 
Commissioner would then be authorized to resolve the matter by means of a letter 
of decision ordering the federal institution to adopt an appropriate remedy. 


The fear of reprisal is a major factor inhibiting the disclosure of serious wrongdoing 
against the public interest. Given the inherent inseparability, in reality and in perception, 
between the initial disclosure of wrongdoing and any subsequent complaints of 
reprisal for that disclosure, that fear would be greater still if it required two separate 
processes and avenues to address each of them. 


Bill C-11, as did Bill C-25, proposes a very different process, or more precisely processes. 
There would be one avenue and process for the initial disclosure of wrongdoing, namely 
taking it to the President of the Public Service Commission (PSC). If the President of 
the PSC decides to investigate then he or she would be required to make a finding and 
a report with a recommendation to the appropriate chief executive, and in specified 
circumstances also a report to the responsible Minister or even a special report to 
Parliament. That process is consistent with what I have proposed regarding the 
Integrity Commissioner for the initial disclosure of wrongdoing. 


As for a subsequent complaint of reprisal, however, Bill C-11 proposes a choice of one 
of two avenues. The complainant could bring the allegation directly to the appropriate 
Board—Public Service Staff Relations Board or the Canada Industrial Relations Board. 
The Board would assist the parties to settle the complaint or if it is not settled, then 
the Board would hold a hearing, make a finding and if reprisal is found make an 
order to the chief executive requiring appropriate action be taken. Or, instead of going 
to the Board, the complainant could bring the allegation of reprisal to the President of 
the PSC. But if so, the President could only make a finding, and if reprisal is found 
could presumably assist the parties to settle the complaint. But if no agreement is 
forthcoming that would be the end of the President of the PSC's role. Only the Boards 
could actually make an order requiring specific remedial action be taken. 


Not only is this proposed process for reprisal complaints unduly complex and cumber- 
some, but by providing for recourse to the President of the PSC for the initial disclosure 
but the option of recourse to a Board for a subsequent and related complaint of reprisal, 
erroneously assumes that the two issues of wrongdoing and reprisal are separable and 
can be handled by two distinct mechanisms and processes. Furthermore, the two 
processes would be substantially different—the initial disclosure of wrongdoing would 
be handled by means of an investigation with careful attention to the requirements of 
confidentiality, whereas the complaint of reprisal before the Boards would be handled 
in a public hearing with no guarantee of maintaining confidentiality. Finally, since the 
President of the PSC would only have intervener status before the Boards, he or she 
could not give a public servant, who is considering whether or not to make the initial 
disclosure of wrongdoing, any assurances as to how a subsequent and related reprisal 
complaint would be handled. 


If Parliament should nevertheless decide to retain the involvement of the Boards in 
reprisal complaints, I would recommend an amendment to Bill C-11 that would 
revise, somewhat, the process already proposed in this Report. It would assign the 
primary role to the President of the PSC but also an important one to the Boards. All 
complaints of reprisal would be brought exclusively to the President of the PSC, who 
alone would make findings and recommendations, and would then make every effort 
to find agreement between the parties. Only if that agreement is not forthcoming would 
a complaint to a Board be permitted. That Board would not repeat the investigation and 
finding by the President of the PSC, but would make a ruling and order based upon 
them, similar to an appeal process. If adopted, this approach would avoid giving the 
President of the PSC a tribunal function, and except for “appeals” before the Boards, 
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would ensure that the investigation and disposition of the inherently inseparable 
initial disclosure and subsequent complaint of reprisal are both handled by the same 
independent third party, namely the President of the PSC, using similar processes. 


4.3 Measures for sanctioning against reprisal 

It is doubtful that public servants and the public will believe that the government 
is serious about repudiating reprisal for making a disclosure unless there are clear 
sanctions. Furthermore, in other recent federal legislation applicable in the private 
sector, in one instance for privacy violations (Personal Information Protection and Electronic 
Documents Act, sections 27 and 28), in another for financial fraud such as insider trading 
offences (Criminal Code, section 425.1 recently enacted), fines up to $10,000 are specified 
for reprisals against whistleblowers. It is inconsistent and unfair not to provide for 
equally serious sanctions for largely similar offences in the federal public sector. 


In response to the Auditor General’s report on the Sponsorship Program, the Government 
has announced that it will review and strengthen the Financial Administration Act as 
part of its efforts to increase oversight and accountability, identify problems earlier 
and enhance its ability to take corrective or disciplinary action in cases of wrongdoing. 
The review is intended to clarify and strengthen administrative and criminal sanctions 
for wrongdoing, as well as to extend the scope of sanctions so that they apply to former 
public servants, employees of Crown Corporations and public office holders. At present, 
no action can be taken once the employment relationship has terminated, even for 
those in receipt of government pensions, other than penalties for criminal convictions. 
There should be a comprehensive set of legal measures to deal with sanctions related 
to wrongdoing. 


In two of the countries examined (Australia and South Africa) in the PSIO study on 
disclosure regimes in other countries, there are provisions for severe penalties and 
fines for those who take reprisal action against a person making a disclosure. 


4.4 Protection of identities and other information 

The new disclosure legislation should provide that the information that might identify 
a person involved in the disclosure process, especially the name of the employee making 
a disclosure as well as the identity of the alleged wrongdoer, should be protected from 
access, notwithstanding any other act of Parliament. This would go a long way towards 
convincing an employee to make a disclosure of wrongdoing if it is known that names 
will not be revealed in the process. 


However, when that information is required in fairness by the rules of natural justice, 
for instance to allow the alleged wrongdoer to prepare an adequate response, it should 
be disclosed. Employees whose conduct is under investigation have a right to be 
informed of the allegations and must have the opportunity to respond. The point at 
which this occurs will depend on the nature of the disclosure or investigation. It will 
normally not be appropriate to inform the alleged wrongdoer immediately upon receipt 
of the disclosure. For example, it may be unnecessary and unhelpful to inform a 
department or an alleged wrongdoer of allegations that may not be credible. Also, it is 
possible that an investigation may be impeded if there is a risk that material evidence 
might be destroyed. 


If identities are not protected to the allowable extent, employees may elect to make 

disclosures anonymously. This is undesirable since it gives more scope for malicious 
disclosure and may not allow some disclosures to be adequately investigated since the 
person making the disclosure cannot be questioned nor the issues followed up properly, 
leaving the impression to those making the disclosure that nothing has been done 

about it. 


It is also important that the identity of the alleged wrongdoer be kept confidential 
until the disclosure has been investigated. Any information related to the substance 
of the disclosure should be kept confidential. This would not only preserve the reliability 
of the Integrity Commissioner’s investigations, but it would also help to reduce the 
risks for those who come forward and for alleged wrongdoers. That, in turn, would 
contribute to the needed confidence in the process without which people would not 
be inclined to come forward with such disclosures or participate frankly as witnesses 
in the investigation. 


When it comes to reporting to Parliament, there may be particular instances when, 
in the public interest, the Integrity Commissioner would need to make information 
public. The Integrity Commission must be trusted that sensitive information normally 
protected under the Access to Information Act would not be disclosed. 


The Integrity Commissioner should be allowed to have access to any information that 
he or she may require during the investigation, notwithstanding any other act of 

Parliament or any privilege under the law of evidence. No information should be 

withheld from the Integrity Commissioner on any grounds. 


In response to those who may be inclined to object to these proposals on the grounds 
that not all of these measures have been extended to other agencies, it must be noted 
that those other agencies do not typically and exclusively rely for their information 
and investigations on public servants coming forward with disclosures. Those who 
do make credible disclosures of serious public interest wrongdoing expose themselves 
to considerable risk and perform a significant public service. In view of the unique 


be correspondingly and uniquely serious. Without that assurance, some instances 
of serious wrongdoing in the public sector may go unreported. 


The PSIO study of other countries’ disclosure systems found that, in order to encourage 
disclosure of wrongdoing, the confidentiality of information obtained through the 
disclosure and investigative process was explicitly protected in the legislation of four 
of the seven countries examined. 
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Conclusion 


Pursuant to the Disclosure Policy, the PSIO continued to discharge its 
mandate to receive and investigate allegations made by public servants 
about wrongdoing in the public service. 

One hundred and fifty nine contacts were recorded by the PSIO during 
the past year. Seventy-three allegations were reviewed and investigated 
further. The majority dealt with employment related issues or workplace 
conflict. Many such cases were referred to other mechanisms best 
suited for addressing the matters in question. At times the PSIO 
maintained a monitoring or mediating role and was instrumental in 
bringing final resolution to these issues, many of them of a delicate, 
complex or long standing nature. 

The PSIO completed eleven reports of investigation with recommen- 
dations that were sent to the respondent organization. It should be 
noted that a significant number of cases in which no form of wrong- 
doing was found nevertheless involved extensive investigations and 
interactions with the departments concerned. These led to PSIO 
recommendations for improved departmental procedures, communi- 
cations and interactions with employees and the program clientele, 
and elicited full co-operation from the departments concerned. 

The fact that the PSIO found few instances of wrongdoing does not 
constitute evidence that there is little serious wrongdoing in the 
public sector, nor does it cast doubt on the usefulness of a disclosure 
of wrongdoing mechanism and agency. Rather, the context and the 
circumstances described in this Annual Report together with the 
PSIO experience argue for a more robust and credible system with 
the structure and powers likely to elicit greater confidence on the 
part of public servants. 


Recommendations 


Time to Legislate 


oy, 


Last year, many reports were presented to the Government laying the 
foundations for legislation. It is now time to complete the task and 
to proceed to establish an effective legislated wrongdoing disclosure 
regime in the entire federal public sector. Specific recommendations 
in that regard were made in this Annual Report. The principal elements 
of such a disclosure regime are highlighted in the following paragraphs. 


An Independent Integrity Commissioner 
Established by Legislation 


6. 


An Integrity Commissioner should be established by legislation to 
replace the present Disclosure Policy and Public Service Integrity Officer. 
Such a legal basis would demonstrate effectively the government’s 
commitment to encouraging disclosures of wrongdoing, having them 
investigated effectively and with due process and ensuring that 
appropriate protections and sanctions normally attached to legislation 
are in place. 


Agent of Parliament 
7. The Integrity Commissioner should be an Agent of Parliament, 
approved by and reporting to Parliament with complete authority 
to select his or her staff and control the affairs of the Office, as is 
the case with other agents of Parliament. 


Separate Institution 

8. To recognize the unique focus on public interest wrongdoing and 
to underscore the government’s strong commitment to addressing 
and eradicating such wrongdoing in the public sector, it would be 
preferable that the Integrity Commissioner and agency be a separate 
and stand-alone institution. 

9. If, on the other hand, a decision were made to attach or fold the 
Integrity Commissioner’s function into another existing agency, a set 
of safeguards should be put in place to establish a new and largely 
separate disclosure of wrongdoing branch in that agency and to 
maintain that branch and regime at arms length from the other 
functions of the agency. 


Jurisdiction and Access to the Integrity Commissioner 


Effective Process for Wrongdoing Investigation and Reprisal Protection 


10. In the interest of both fairness and effectiveness, the legislation 
should put in place the specific and detailed processes outlined in 
this Annual Report for investigating the allegations of wrongdoing, 
for protecting from reprisal those who make disclosures, and for 
reporting to the institutions concerned and Parliament. 

11. Asa general principle and to be effective, the Integrity Commissioner 
must be given broad discretionary powers to determine which 
allegations will or will not be reviewed by his/her Office and which 
cases are more appropriately referred to other bodies or dismissed. 
This will allow the Integrity Commissioner to deal only with those 
cases that are truly indicative of serious wrongdoing and to conduct 
complete investigations into those matters. 

12. The Integrity Commissioner should control the investigative and 
reporting process for both initial allegations of wrongdoing and any 
subsequent allegations of reprisal. To assign responsibility for the 
former to the Commissioner and the latter to other agencies with 
responsibilities over grievance or redress mechanisms would severely 
weaken the effectiveness and credibility of the Integrity 
Commissioner and the disclosure regime. 


Employees of the Entire Federal Public Sector Allowed to Disclose 


13. The institutional coverage of the Integrity Commissioner should 
include the entire federal public sector. This would include all 
departments, agencies, commissions, Crown Corporations, separate 
employers and other federal bodies falling within a definition of 
“public sector.” Members of the Royal Canadian Mounted Police 
(RCMP) and the Canadian Forces as well as employees of the 
Canadian Security Intelligence Service and the Communications 
Security Establishment should be allowed access to the Integrity 
Commissioner. 
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Unconditional Access to Integrity Commissioner 
14. Any employee of institutions in the public sector should have direct 
access to the Commissioner should he or she chose that route rather 
than a mechanism internal to the institution. Direct access should 
not be complicated nor should there be pre-conditions. The law should 
not express a preference between disclosing internally within an 
organization or to the Integrity Commissioner. 


Disclosure by the Public 
15. The Integrity Commissioner should be entitled to receive and 

investigate any relevant and credible allegation about wrongdoing 
in the public sector, whatever the source including private citizens. 
In some cases someone outside the public sector who has had 
dealings with a department or public servant may be the only 
available source of information about seriously wrongful activity 
in the department concerned. 


Serious Wrongdoing Targeted 

16. The type of wrongdoing that should ideally fall within the mandate 
of the Integrity Commissioner is what is called “serious public interest 
wrongdoing,” or more precisely serious wrongdoing against the public 
interest. In such cases the discloser of wrongdoing is in the position 
of a “witness” to the alleged wrong, not only or necessarily a “victim” 
of it. The real victim is the public interest, for instance a department 
so grossly mismanaged that the public is no longer being adequately 
served. Personal employment-related grievances should normally be 
referred to other avenues. Breaches of values, which typically are 
subjective, are better dealt with at the level of each organisation and 
should normally not fall within the Integrity Commissioner’s purview 
unless they amount to instances of serious public interest wrongdoing. 


Commissioner's Powers and Scope of Investigations 
Investigative Powers 
17. The legislation should provide the Integrity Commissioner with 

adequate investigative powers similar to those possessed by other 
Agents of Parliament. This would normally include the right to issue 
subpoenas and the power to summon witnesses and require them to 
give evidence under oath or produce requested documents. Not to 
have such powers, even though used sparingly and judiciously, may 
in some cases result in incomplete investigations and findings, 
which would be unfair to all parties concerned. 


Investigating Beyond the Public Sector 
18. The Integrity Commissioner should be entitled to investigate beyond 
the public sector when the evidence leads in that direction, or at least 
collaborate with relevant agencies or persons with mandates covering 
the sector in question. Not to so provide could lead to incomplete 
investigations that could be unfair to the alleged public servant 
wrongdoer who may in fact be only partially responsible or not at all. 


Public Inquiry 
19. In some instances the Integrity Commissioner should be entitled to 
initiate a public inquiry. This could be justified if for instance an 
important public interest issue arises as a result of one or more 
allegations, an issue with such a significant impact on the public 
trust that a public inquiry is called for. 


Temporary Stop Orders 
20. In exceptional circumstances of imminent and substantial risk or 
danger to life, health or safety, when a responsible agency does not 
act in a timely manner on the Commissioner’s recommendation, the 
Commissioner should be entitled to issue a temporary stop order. 


Protection of Individuals and Information 
Reprisal Prohibition 
21. The legislation should clearly and emphatically establish a legal 

prohibition for reprisal against those making good faith disclosures of 
wrongdoing, whether or not wrongdoing is found, and severe enough 
sanctions should be attached. Such a legal prohibition and appropriate 
sanctions can not only deter those who may otherwise be inclined to 
practice reprisal, but as a result also help to elicit the confidence of 
potential disclosers that they may safely come forward. The legal 
sanctions to be legislated should be in line with the sanctions provided 
by two other federal statutes for reprisal against whistleblowing in 
the private sector. 


Access to All Relevant Information 
22. The Integrity Commissioner should be allowed access to any type of 
relevant information or evidence that could reasonably shed light on 
an instance of alleged public service wrongdoing. The blanket exclusion 
in legislation of some forms of evidence in legislation is not justified. 
There are ways the Integrity Commissioner could protect for instance 
Cabinet confidences and legal opinions and control access to them 
rather than being denied all access. 


Identity Protection 
23. The legislation should ensure that all information leading to the 

identity of persons involved in the disclosure process, especially the 
name of the discloser, should be protected from access notwithstanding 
any other Act of Parliament, subject only to fairness as required by 
the rules of natural justice. That exception applies for instance if the 
alleged wrongdoer couldn’t prepare an adequate response without 
that information being divulged at some point in the inquiry. 
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Appendix A 


RESPONSIBILITIES OF THE PUBLIC SERVICE 
INTEGRITY OFFICER* 


SHOHSHSHSHSSSSSSSSHSHSHHSHHSHSHSHSHSHHSHSHHSHSHHHSHSHHSHSHSHSSHHSHSSHSHSHSHSHSHHSHSHSHHSHHSHSHSHSHSHSHSHSHHSHTHSHSHSHHSHHEHSEHEEESEEE 


The mandate of the Public Service Integrity Officer is to act as a neutral entity on matters 
of internal disclosure of wrongdoing. In particular, he or she assists employees who: 


* believe that their issue cannot be disclosed within their own department; 
or 

¢ raised their disclosure issue(s) in good faith through the departmental 
mechanisms but believe that the disclosure was not appropriately 
addressed. 


Disclosure — is defined as information raised within the organization in good faith, based on 
reasonable belief, by one or more employees concerning a wrongdoing that someone has committed 
or intends to commit. 


Wrongdoing — is defined as an act or omission concerning: 


* a violation of any law or regulation; or 

¢ a breach of the Values and Ethics Code for the Public Service; or 

¢ misuse of public funds or assets; or 

* gross mismanagement; or 

* a substantial and specific danger to the life, health and safety of 
Canadians or the environment. 


More specifically, the responsibilities of the Public Service Integrity Officer are: 


1. to provide advice to employees who are considering making a disclosure; 

2. toreceive, record and review the disclosures of wrongdoing received 
from departmental employees and/or the requests for review 
submitted from departmental employees; 

3. to establish if there are sufficient grounds for further action and review; 
to ensure procedures are in place to manage instances of wrongdoing 
that require immediate or urgent action; 

5. to initiate investigation when required, to review the results of 
investigations and to prepare reports, and to make recommendations 
to Deputy Heads on how to address or correct the disclosure; 

6. in special cases, or in cases when the departmental responses are not 
adequate or timely, to make a report of findings to the Clerk of the 
Privy Council in his or her role as head of the Public Service; 

7. to establish adequate procedures to ensure that the protection of the 
information and the treatment of the files are in accordance with the 
Privacy Act and the Access to Information Act; 

8. to protect from reprisal employees who disclose information concerning 
wrongdoing in good faith; 


*An excerpt from the Policy on the Internal Disclosure of Information Concerning 
Wrongdoing in the Workplace 


9. to monitor the type and disposition of cases brought to the attention 
of the Public Service Integrity Officer; and 

10. to prepare an Annual Report on his or her activities to the President 
of the Privy Council for tabling in Parliament. 


As a minimum, the Annual Report should cover the number of general inquiries 
andadvice; the number of disclosures received directly from departmental employees 
and their status (e.g. rejected, accepted, completed without investigation, still under 
consideration); the number of disclosures investigated, completed, still under 
consideration. The same data would be provided in relation to requests for review. The 
Report could include an analysis of the categories of disclosures and recommendations 
to improve the processes. 
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pendix B 


LIST OF DEPARTMENTS AND AGENCIES SUBJECT 
TO THE DISCLOSURE POLICY 


The following departments and other portions of the public service of Canada in 
respect of which Her Majesty as represented by the Treasury Board is the employer 
are subject to the Policy on the Internal Disclosure of Information Concerning 
Wrongdoing in the Workplace. 


Departments named in Schedule I to the Financial Administration Act: 
Department of Agriculture and Agri-Food 
Department of Canadian Heritage 
Department of Citizenship and Immigration 
Department of the Environment 
Department of Finance 
Department of Fisheries and Oceans 
Department of Foreign Affairs and International Trade 
Department of Health 
Department of Human Resources Development 
Department of Indian Affairs and Northern Development 
Department of Industry 
Department of Justice 
Department of National Defence 
Department of Natural Resources 
Department of Public Works and Government Services 
Department of the Solicitor General 
Department of Transport 
Treasury Board 
Department of Veterans Affairs 
Department of Western Economic Diversification 
Atlantic Canada Opportunities Agency 
Canada Border Services Agency 
Canada Industrial Relations Board 
Canadian Artists and Producers Professional Relations Tribunal 
Canadian Centre for Management Development 
Canadian Dairy Commission 
Canadian Environmental Assessment Agency 
Canadian Firearms Centre 
Canadian Forces Grievance Board 
Canadian Grain Commission 
Canadian Human Rights Commission 
Canadian Human Rights Tribunal 
Canadian Intergovernmental Conference Secretariat 
Canadian International Development Agency 
Canadian International Trade Tribunal 
Canadian Radio-television and Telecommunications Commission 
Canadian Secretariat 
Canadian Space Agency 
Canadian Transportation Accident Investigation and Safety Board 
Canadian Transportation Agency 


Communication Canada 
Competition Tribunal 
Copyright Board 
Correctional Service of Canada 
Courts Administration Service 
Department of Human Resources and Skills Development 
Department of International Trade 
Director of Soldier Settlement 
The Director, The Veterans’ Land Act 
Economic Development Agency of Canada for the Regions of Quebec 
Emergency Measures Organization 
Energy Supplies Allocation Board 
Federal-Provincial Relations Office 
Government Printing Bureau 
Hazardous Materials Information Review Commission 
Immigration and Refugee Board 
Information Canada 
International Joint Commission (Canadian Section) 
Law Commission of Canada 
Maritimes Marshland Rehabilitation Administration 
Military Police Complaints Commission 
NAFTA Secretariat -- Canadian Section 
National Archives of Canada 
National Farm Products Council 
National Library 
National Parole Board 
Office of Indian Residential Schools Resolution of Canada 
Office of Infrastructure of Canada 
Office of the Chief Electoral Officer 
Office of the Commissioner for Federal Judicial Affairs 
Office of the Commissioner of Official Languages 
Office of the Co-ordinator, Status of Women 
Office of the Governor-General’s Secretary 
Office of the Grain Transportation Agency Administrator 
Office of the Superintendent of Bankruptcy 
Offices of the Information and Privacy Commissioners of Canada 
Patented Medicine Prices Review Board 
Prairie Farm Rehabilitation Administration 
_ Privy Council Office 
- Public Service Commission 
_ Public Service Human Resources Management Agency of Canada 
Public Service Staffing Tribunal 
_ Royal Canadian Mounted Police 
Royal Canadian Mounted Police External Review Committee 
- Royal Canadian Mounted Police Public Complaints Commission 
_ Staff of the Supreme Court 
Statistics Canada 
_ Transportation Appeal Tribunal of Canada 
_ Veterans Review and Appeal Board 
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Appendix C 


2003-2004 EXPENDITURES 


Description 


Personnel a . y v . 
Number of employees . pelea 


Personnel Costs ($000) 
Salaries . ; 734 
Employee benefits 7 = . am 147 
Total | _ 881 


Other operating expenditures _ . . 7 
Travel* . te ' oan emia Oy 
Communications — . . HS) 
Printing . z AL 
Training ils 
Computer services ae 
Other professional / Specialised s services 58 
Materials / supplies 30 
Other . . . E25 
Levy for administrative services provided 

by Treasury Board Secretariat . . 54 
Total . $ 433 


Total 2003-2004 Expenditures $ 1,314 


Source: TBS, Financial Reporting System 

* In accordance with the policy on the mandatory publication of travel and hospitality expenses 
for selected government officials, the details for the PSIO are available at 
http://www.psio-bifp.gc.ca/trv-hsp/index.php?lang=e. 


Appendix D 


PSIO 2002-2003 ANNUAL REPORT - CONCLUSIONS AND 
RECOMMENDATIONS - SEPTEMBER 15, 2004 


The Treasury Board’s Disclosure Policy, and specifically the creation of the of the position 
Public Service Integrity Officer, was a worthwhile initiative. Provisions in the Disclosure 
Policy and the mandate of the PSIO have enabled this Office to take some important 
steps toward the eventual establishment of an effective and credible extra-departmental 
system for the disclosure and correction of wrongdoing in the Public Service. 


My experience as Public Service Integrity Officer has provided a rare and needed 
opportunity to test (rather than simply speculate about) the credibility and effectiveness 
of a disclosure of wrongdoing system and mechanism that is policy based, within the 
ambit of the Treasury Board, extra-departmental but still internal within the Public 
Service, and armed with the ability to make essentially unenforceable recommendations. 
My experience has made it clear there is an urgent need for a more robust institution. 


The past year and more has made it clear that in its present form and context, and 
with its current mandate and tools, this Office does not have sufficient support and 
confidence of the public sector employees for whom it was established. By and large, 
disclosures of wrongdoing reported to the PSIO are not about serious wrongdoing 
against the public interest — the kind this Office was established to address — but 
about human resource and employment disputes for which other recourse mechanisms 
are available. 


* Despite considerable efforts to show that this Office is functionally 
independent in the investigation and disposition of cases, and despite a 
degree of success in the outcome of the cases it has taken on, skepticism 
persists. In my view, this skepticism is not unreasonable, and I would 
expect it to continue. 

* Events during and subsequent to the year under review, as well as 
views expressed by influential leaders in many quarters, indicate that 
such skepticism is increasing, not abating. This indicates the need for 
significant reforms is becoming more urgent. 

* Serious consideration should be given to making this Office or a 
successor agency legislatively-based instead of policy-based. Such 
legislation should not be added to existing or new statutes. Instead, it 
should focus exclusively on providing a legal framework to enable the 
disclosure of wrongdoing and to provide legal protection for disclosers. 

¢ Such legislation should also remove this Office or a successor agency 
from the ambit of the Treasury Board, the employer of at least the 
“core” public servants. This Office or a successor agency would 
thereby also be removed from the human resource, employment 
and management context. 

* Rather than simply make recommendations, this Office or a successor 
agency should be able to make orders or enforceable recommendations. 
Such recommendations would be enforced by the agency, or by another 
related agency, at a legally designated stage in the process. 
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The head of this Office or successor agency should be appointed or 
approved by Parliament. The Office or agency should report to Parliament. 
Also, while its operations and expenditures should be overseen by a 
designated Parliamentary committee, the Office or successor agency 
should remain at arms-length regarding the investigation and 
disposition of cases. 

There should be a reporting channel to a Minister who would then 

be able to answer questions about the Office or agency in the House. 
However, when it comes to the investigation and disposition of cases, 
the Office or agency would function at arms-length from that Minister. 
The protection from reprisal umbrella should be widened by allowing 
this Office or successor agency to investigate allegations of reprisal 
even when the original disclosure of wrongdoing was made internally 
to a department, or when justified made externally outside the 
government, or made by witnesses to Parliamentary committees 

or other agencies. 

This Office or successor agency should be able to receive and investigate 
allegations of wrongdoing in the public sector regardless of the source 
of the allegation. It should be able to extend protection against reprisal 
accordingly. Such sources could include private citizens, advocacy 
groups or Public Service unions. 

All public sector employees who have an employment relationship with 
the federal government should have access to the revised office or agency. 
This includes Public Service employees in the strict sense, employees 
of crown corporations and other agencies, and people who work in 
government institutions classified as separate employers. 

Public servants should have direct access to this Office or successor agency 
without first being required to exhaust departmental mechanisms. Those 
who elect to make disclosures should be able to choose the mechanism 
they wish. 

The disclosure of wrongdoing in the public sector should be encouraged 
and rewarded from the highest levels. It should be publicly acknowledged 
to be a courageous act of service to the public sector and the public. 
Findings and directives by this Office or successor agency should be 
subject to all normal challenges, appeals and court reviews. 


pendix E 


REPORT OF THE WORKING GROUP ON THE INTERNAL 


DISCLOSURE OF WRONGDOING - RECOMMENDATIONS - 


JANUARY 29, 2004 


General Recommendations 


A new, legislated, regime is required for the disclosure of wrongdoing. 
The Government should consider placing a new disclosure regime 
within a broader legislative framework of values and ethics, rather 
than within an exclusive “whistleblowing” statute. 


Elements of an Effective Disclosure Regime 
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A disclosure regime should cover as much of the federal public sector 
workforce as possible, including separate employers and Crown 
Corporations. 

The regime should be based on a definition of “wrongdoing” similar 
to that used in the current policy, though it should be refined and 
expanded to include serious or flagrant breaches of the Values and 
Ethics Code for the Public Service and reprisal resulting from good faith 
disclosures of wrongdoing. 

A new “Office” should be created that would incorporate the functions 
of the existing Public Service Integrity Office and would act as an 
independent investigative body for matters relating to the disclosure 

of wrongdoing. 

The new “Office” should be created as an Agent of Parliament, 
accountable to Parliament either directly or through a Minister. 
The appointment of the Head of the Office should receive parliamentary 
approval in a manner consistent with the new regime that is being 
developed to govern Agents of Parliament. 

The Office should be given broad discretionary powers to determine 
which cases it will and will not review and which cases are more 
appropriately referred to other bodies or dismissed. 

The Office should normally only entertain disclosures made by 
individuals, not by groups or agents working on the behalf of others 
(such as bargaining agents or lobby groups). The Office should, 
however, be authorized to investigate any allegations it deems relevant, 
regardless of the source of the complaint, if there is compelling evidence 
that wrongdoing has taken place, or will take place. 

The Office should be authorized to undertake proactive investigations, 
if circumstances arise that justify, and even mandate, such proactivity. 
While employees should be encouraged to use internal mechanisms 
for dealing with wrongdoing, they must be given the option of taking 
allegations directly to the Office. 

The Office must be allowed to investigate allegations of wrongdoing 
by following evidence uncovered to its source, regardless of whether 
the alleged wrongdoing stemmed from a decision taken within the 
public service bureaucracy or from elsewhere. 

The Office should be provided with investigative powers similar to 
those provided to other investigative agencies such as the Commissioner 
of Official Languages or the Information and Privacy Commissioners. 
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The Office should be given the power to compel public servants to 
provide information in support of an investigation. 

The Office should be authorized to conduct investigations in private. 
To effectively protect information related to investigations, the Office 
should be subjected to a statutory prohibition against release of such 
information, to the extent possible. 

The identity of a person making allegations of wrongdoing should be 
protected to an extent compatible with the principles of natural justice. 
If wrongdoing is established on completion of an investigation, the 
Office should make official recommendations to the Deputy Head of 
the relevant organization who should then take the action that he or 
she deems most appropriate. The Working Group recommends that 
ultimate responsibility for all discipline and sanctions continue to 
rest with the Deputy Head and not be delegated elsewhere. 

Deputy Heads should be required to formally respond within a 
specified time period to any recommendations made by the Office. 
The Office should be empowered, if it judges it is appropriate, to seek 
the intervention of the Clerk of the Privy Council (as is presently the 
case under the Internal Disclosure Policy), or the CEO, board or other 
appropriate authority responsible for the institution in question, in 
order to bring satisfactory resolution to an issue. 

The Office should be empowered to report to Parliament at any time 
it deems necessary, should it feel that a Deputy Head is flagrantly 
ignoring its recommendations, and in doing so is placing an employee 
or employees in some form of harm. 

The power of the Office should be enhanced to allow it to urgently 
intervene in circumstances where a Deputy Head of a department or 
agency refuses to follow the Office’s recommendations, and, in so 
doing, pursues a course of action which, there is reason to believe, 
creates an imminent risk to the health and safety of the public or the 
environment, or to the public interest, or a threat of imminent or 
continuing reprisal to a person who made a public interest disclosure 
in good faith. The report identifies two ways the government might 
consider to enhance the powers of the Office for these purposes. One 
would involve providing the power to issue “stop” orders. Another 
would be to ensure that the Head of the Office has standing to refer 
matters to the Federal Court for interim interlocutory relief. 

Flagrant and intentional misuse of disclosure mechanisms should be 
subject to disciplinary action, up to and including dismissal. 
Departments and agencies should be required to continue to 
designate a Senior Officer and require that this function be staffed 

at a senior level. Similar arrangements should be required in other 
federal organizations. 
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Deputy Heads should be required to ensure that adequate and 
appropriate financial resources, support and training are provided 

to the Senior Officer. 

Deputy Heads should be required to ensure that the arrangements 
and processes for disclosure within their organization perform at a 
standard that is comparable to the external mechanisms administered 
by the Office. 

Parliament should consider the issue of offering reprisal protection 
for individuals disclosing to Parliamentary Committees. 

The Office should report annually to Parliament on its investigations 
and internal operations. 

Departments and agencies should report annually to the Office of 
Public Service Values and Ethics on disclosure activities. This material 
should then be released as a consolidated, roll-up report. 


Building Supportive Working Environments 
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34. 


The Government should adopt a more comprehensive approach to 
the training and development of its leaders. Such an approach must 
provide for the progressive development of competence throughout 

a public service career. 

The Government should develop a compulsory core curriculum for 
public servants at different levels of the organization. Such a curriculum 
could focus on core values and ethics for new employees to ensure 
that they share a common ethical orientation. 

The Government should develop and implement more appropriate 
procedures and criteria for the screening, selection and orientation 
of senior personnel and Governor in Council appointees. 

The Government should consider implementing a variety of modern 
measurement systems to ensure that managers at all levels are being 
held to account not only for their results, but also for the quality of 
their leadership, people management and organizational environment. 
The Treasury Board Secretariat should move forward quickly with the 
government-wide implementation of the Management Accountability 
Framework (MAF). 
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Appendix F 


REPORT 13, STUDY OF THE DISCLOSURE OF WRONGDOING 
(WHISTLEBLOWING) BY THE HOUSE STANDING COMMITTEE 
OF GOVERNMENT OPERATIONS AND ESTIMATES — 
CONCLUSION AND RECOMMENDATIONS - NOVEMBER 7, 2003 


On the basis of the recommendations of the Public Service Integrity Officer, international 
experience, the conclusions of the case studies conducted at the Office of the Privacy 
Commissioner and Canadian public opinion, the Subcommittee makes the following 
recommendations: 


1. That the Government of Canada introduce legislation to 
facilitate the disclosure of wrongdoing and to protect 
whistleblowers. 


2. That the agency responsible for applying the legislation be 
independent, neutral and accountable to Parliament. 


3. That this agency be equipped with the necessary powers and 
mechanisms to encourage the disclosure of wrongdoing while 
preventing abuses. 


Appendix G 


2003 REPORT TO THE HOUSE OF COMMONS BY THE 
AUDITOR GENERAL OF CANADA - EXTRACTS FROM 


Internal disclosure policy on wrongdoing 
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We believe that public servants must have a robust, credible 
mechanism for dealing with cases of wrongdoing. In 1996, public 
servants told the Tait study group that there was no point in asking 
them to uphold public service values or maintain high ethical 
standards if they were not given the tools to do so. The Tait Report 
concluded that unless recourse mechanisms were created, many 
public servants would consider all the talk about values and 
ethics as “so much hot air.” Our October 2000 Report expressed 
similar concerns. 

In response, the Treasury Board developed its Policy on the Internal 
Disclosure of Information Concerning Wrongdoing in the Workplace 
which came into effect in November 2001. The policy defined 
wrongdoing as a violation of any law or regulation or a misuse of 
public funds or assets; gross mismanagement; or an act causing 
substantial and specific danger to the life, health, and safety of 
Canadians or the environment. Violations of the Values and Ethics 
Code for the Public Service have since been added to that definition. 
The President of the Treasury Board indicated that the policy was 
instituted to help the public service carry out its “fundamental role 
in serving the public interest.” The policy called for departments to 
designate senior officers who would receive and investigate disclo- 
sures of wrongdoing and ensure prompt action. It also established 
the Public Service Integrity Office (PSIO) to receive disclosures when 
public servants believe that they cannot disclose the information 
in their own departments or that their departments have not 
addressed such disclosures properly. The PSIO does not have the 
mandate to receive complaints from the public, officials in Crown 
corporations, and major federal entities such as the Canadian Food 
Inspection Agency and the Canada Customs and Revenue Agency. 
The policy allows for the disclosure of wrongdoing; however, it fails 
to adequately address the fact that disclosure is seen as highly risky 
in a risk-averse public service. 


, 


The Public Service Employee Survey by the Treasury Board Secretariat 


in December 2002 shed some light on the extent to which public 
servants feel vulnerable to reprisal for reporting wrongdoing. While 


the survey did not ask public servants whether they believe they can 


report wrongdoing without fear of reprisal, it did ask whether they 


believe they can seek formal redress without fear of reprisal on such 
matters as a grievance, right of appeal, or a health and safety concern. 


The survey found that 
¢ 35 percent of public servants did not feel they could seek formal 
redress without fear of reprisal and 


¢ 40 percent of finance officers and 38 percent of procurement officers 


felt they could not seek formal redress without fear of reprisal. 
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A July 2003 study by the Secretariat surveyed public servants’ 
awareness of, knowledge of, use of, and willingness to use the 
policy on internal disclosure of information on wrongdoing. 

About 13 percent of the public servants who responded to the 
survey said that they had been aware in 2002 of wrongdoing in 
the workplace; of that group, 65 percent said they had not disclosed 
the information. However, the survey did not report the types of 
wrongdoing that had occurred. 

During our study we found that a small number of cases had been 
reported to senior internal disclosure officers in National Defence, 
Public Works and Government Services Canada (PWGSC), Human 
Resources Development Canada (HRDC), and Industry Canada. 
Many of them were related to personal employment concerns rather 
than disclosure of wrongdoing as defined by the government. 

The Public Service Integrity Office released its first annual report on 
15 September 2003. The report contains a thoughtful analysis of the 
current situation and recommendations to improve it. The report 
concluded that the PSIO “does not have sufficient support and 
confidence of public sector employees” and that serious consideration 
should be given to making the PSIO legislation-based instead of 
policy-based. 

On 16 September 2003, the President of the Treasury Board told the 
Senate Standing Committee on National Finance that she was 
creating a working group “to examine disclosure of wrongdoing in 
the workplace and to propose concrete solutions.” The President 
appointed a working group on 29 September 2003 and a report to 
the President is expected by the end of January 2004. Based on 
our analysis, we believe the working group should give serious 
consideration to the PSIO report recommendations, including 
that the PSIO should be based on legislation rather than policy. 
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Public Service Integrity Office 
60 Queen Street, Suite 605 
Ottawa, Ontario 

KP Sy, 


Telephone: 613.941.6400 

Toll Free: 1.866.941.6400 

Facsimile: 613.941.6535 

Electronic mail: integritas@psio-bifp.gc.ca 


April 2006 


The Honourable Michael Chong 

President of the Queen’s Privy Council for Canada 
Minister of Intergovernmental Affairs 

House of Commons 

Ottawa, Ontario 

K1A OA6 


Dear Minister: 


Pursuant to the Treasury Board Policy on the Internal Disclosure of Information Concerning Wrongdoing in 
the Workplace, it is my pleasure to transmit the 2004-2005 Annual Report of the Public Service Integrity 
Officer for tabling in Parliament. The dissolution of the 38" Parliament on November 29, 2005 prevented 
earlier tabling. 


Part I of this Report provides an overview of the operations of my Office from April 1, 2004 to 
March 31, 2005. Under the different headings of wrongdoing specified in the Disclosure Policy, this 
part includes both the relevant statistics and brief descriptions and outcomes of completed cases. 


Part II of the Report provides my comments on a number of persistent challenges. The Public Servants 
Disclosure Protection Act, which received Royal Assent on November 25, 2005 and has yet to come into 
force, provides for many of the elements that I, along with many others, have been advocating for some 
time. Chief among those elements is of course that the new Public Sector Integrity Commissioner will be 
an agent of Parliament. 


While in my opinion the legislation is an achievement worthy of support, there are nevertheless some 
remaining issues. I have commented on those matters in Part II of the Report, and proposed what I 
consider to be viable solutions. Some of the other comments in Part II touch upon matters that are 
unrelated to legislation but concern a number of attitudes and practices worthy of reflection in order to 
make a disclosure of wrongdoing regime more effective. 


It is my hope that this Annual Report will make an important contribution to the ongoing debate on the 
disclosure of wrongdoing in the public sector. 


Yours sincerely, 


Ds bara WW. Kes tnelvigk 


Edward W. Keyserlingk 
Public Service Integrity Officer 
Government of Canada 
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ANNA ERO RT TO PARLIAMENT: 2004-2005 


Part I of the Public Service Integrity Officer Annual Report to Parliament describes the activities 
of the Public Service Integrity Office (PSIO) for the 2004—2005 fiscal year. As in previous years, the 
annual report focuses on the PSIO’s investigation of internal disclosures of wrongdoing made by 
public service employees. 


Also described in Part I are the PSIO’s mandate and case management practices, as well as the 
PSIO’s challenges and accomplishments of the past year. These are supplemented by case statistics 
and analysis. Finally, Part 1 contains brief descriptions of completed cases—under the different 
headings of wrongdoing—and their outcomes. 


In Part H, the Public Service Integrity Officer reflects on, and analyses, his four years of working with 


the Policy on the Internal Disclosure of Information Concerning Wrongdoing in the Workplace. He also 
presents his views on Bill C-11, the soon-to-be-enacted Public Servants Disclosure Protection Act. 


ANNUAL REPORT TOD PARDIAMENT 2200442005 


ese 


‘5 


SS 
eget 
x 


3 
A? 


o, 


MOOD 
0.9 9.49 @, <> 
x SOC SCO OC OO s 


eo o & 


+ 


ie 


ey, 
4% > 
etetotes 
SK 52 


9, 
rata 


XK 


o 


. e 
ee 
tie be one 
BA eoe 50 


ee 
* 


> 


* 
*. 


CSc 
x P ¢ OOOOOOOO. 
3 : o.4 ¢,¢.6 6-4-2 0.96-6.6 ; POI AD 
re atereta’ "S56 ere. SKK: : LL Miacetetetatetstateecacanme 
SB Pi Cx? Peas tet ‘i $525 g XX? 525 ) bE g 
OOOO i OOK 2 SSC : J MOOI 
ats osenegeuenee, Meseaees esetelatalstotetataterens Bets talanetote sesesasesesseneices 
*) a2 i Oe mh a A RX 
$, Saboter SFO oeag®. ‘ IQS: ) SoS C58, < ., 
rere enesataesee nese ere see Ie rs Sons ees 
2. ve ad Bs 26 Oo 8% 6 4 oe Se Wee: es ers rans . ‘ S 2, 
Bec She : SOM OEE es . , 
x eS a & 
o, 5 SEO art erat atatete siete Pee 
ag etetgs SSDS OK OGIO 
Se CAA ie 0 O,.O.e, i 2, 
Seca: ee x) “8 
: Ext y! : 
x? * CK 


2, Y 
GTO 8 FS 


% 
SOS 


SEE : 
ee Cae OS 


apece ce) o> 
eseoeses oe) rorotet CSE ae “Se 
gt otetetet ete oe x 2 0 $4 6664 4% 
4 4 
Petetratarete®, 


Se ) i Oe, -s py D. wer 


* 
> OP. oe 
Ce OOK XS? <2 
eye) PR OS SNC 50 MP0 se Xe ra “ caters 2 : 3 Soe 


eK @ &, KS XX os COS ’ 

OIC KR IO : ON 5 -<< : 
pe ty DB So GD Se 

Se8ee sess stetatecen SOS 

: : 


Se 
OS 
52508 


+ 
: sarerends a 
soe 3 K IKK, ? BSL PP nd tad ie loc) 
Sec %<5 ee : d eres. ve 
KARR x eX ERIE orete.e 04s 
* 06" 5 gtaeesetetete PO SOX BOI) BeSe55 
o 2. E> ¢ 2 OK 6 <> as 
SOS 2 Reine’ os 
ce xs ISIN . 6 
ESS, “e Kos oaeee bees 
? on 


ees q ete Ged, PoP ee 
RES Be SRS Re 
seatctoent Pes RMR NI 


? Ee 2Oo 8) ? “ SSC + OSA 
S05 SSS O60 of: See 5 everdee ted % SLO 
coe SSR 50 Pence CE OOO ereretertie cs 
“~\ XK BOS 050% 2° BRS Cees 
5 PKS : aa x ‘ » ae rs eaten PR roe Ie 190 
Ree veverey SAE SOLOS S < : xe ROWE x < ote eat? , SIRO 
: oe RSS : : j enetalete ele: ara. 
“ : Y : g SOR OCOKIOO , e 
2 3 ; ; x OS SOR oketeee ee ogee yeyeseseseueg Se 
ox ‘ : > ‘ % XS 282 Se C5585 Pe 
e : ‘ CIO $26, OK KD 
Se BSC IS 625 aeeeceet 
ce : RS eee Seog OSS SRS 


2 OOO, 
ebshstetet 


¢ 

mere « 
. 

&, 

Re 


+ 

a8 
> 

ee 
+ 


co + 565 


© 


OScSe 


° 


roe) 

eo ae 

+o 4 > 
° 


o 4@ 


KS 


o 


B98 SSO ‘ 
52850 SOV Woe 
<A> SRI I rh 05 orate telens 
ere oe ous SOM 
rereetete sean 5535 SRR senate $6 
€.4 CX KOK RK OOOO? <> 
eetetetototets Rr Re RK? 50506? 
OOK OOOO MIO x KZ 
CODED, 9.4 OOO G COD Se 
Xe Soe OKS i ated 
SORE Sor Sc00 Se ae ete eNece ee latatete: 
* 


KOO 1. 
CK MOK ote. eee ESSE 


oo +e +o @ 


* 


Co 


Gs 
nestetatees 


SSeS SOE aCe > 


OVERVIEW OF Psio ACT EV AT TES 


Edward Keyserlingk 
Public Service Integrity Officer 


1.1 Mandate and Jurisdiction 


The Public Service Integrity Office (PSIO) was established by the Treasury Board’s Policy on the Internal 
Disclosure of Information Concerning Wrongdoing in the Workplace (hereafter identified as the Disclosure 
Policy). Both the Disclosure Policy and the PSIO became effective on November 30, 2001. The Disclosure 
Policy sets out PSIO’s mandate (summarized in Appendix A) and its general procedures. 


The jurisdiction of, and access to, the PSIO extends to the nearly 180,000 public service employees who 
work in the departments and agencies listed in Schedule 1, Part 1, of the Public Service Staff Relations Act. 
This means that the PSIO covers all departments and agencies under the purview of Treasury Board as 
the employer. The remaining 280,000 public sector employees—those who work for separate agencies and 
Crown Corporations such as the Canada Revenue Agency and the Canada Post Corporation, as well as 
the Canadian Forces—are excluded from the purview of the PSIO. 


2 PUBLIC SE RVG Be TIN THE Cocke let ene On rote paresis 


The PSIO was created as an alternative to the departmental process—also established by the Disclosure 
Policy—for the reporting, review and investigation of wrongdoing in the public interest. Through the 
departmental process, managers must not only promote openness in their interaction with employees, 
they are required to act promptly when information concerning wrongdoing is brought to their attention. 
The Disclosure Policy also sets out a role for a designated departmental senior officer who is appointed by, 
and reports to, the Deputy Head of the department (or agency). This designated senior officer is 
responsible for addressing disclosures from within the department, initiating investigations and making 
recommendations as appropriate. 


The Disclosure Policy defines wrongdoing as an act or omission concerning: 
¢ a violation of any law or regulation; 
¢ a breach of the Values and Ethics Code for the Public Service; 
¢ misuse of public funds or assets; 
* gross mismanagement; and/or 
¢ a substantial and specific danger to the life, health and safety 
of Canadians or the environment. 


Pierre Martel 
Executive Director 


. no employee shall be subject to any reprisal for having made a good faith 
disclosure in accordance with this policy, or in the course of a parliamentary 
proceeding or an inquiry under Part | of the /nquiries Act related to the 
2003 Report of the Auditor General of Canada. This includes employees who 
may have been called as witnesses. Reprisal may include any administrative 
and disciplinary measures. 

Disclosure Policy 


1.1.1 Protection from Reprisal 

In addition to investigating and reporting on disclosures of wrongdoing, the PSIO protects from reprisal 
those employees who disclose information concerning wrongdoing. The fear of job reprisal and 
retaliation is widely considered to be the largest obstacle to employees making disclosures of wrongdoing. 
In the past year, disclosures of wrongdoing included an increased number of complaints of reprisal. As a 


result, the PSIO will treat future complaints of reprisal separately from the investigation of the disclosure. 
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Jean-Daniel Bélanger 
Senior Counsel/ 
Investigator 


1.1.2 Confidentiality and Information Protection 


The PSIO does its utmost to protect the identities of those who make disclosures of wrongdoing and of 
other parties involved in the case. Clearly, the expectation of confidentiality is a high priority for all parties. 


However, the PSIO is subject to both the Access to Information Act and the Privacy Act. As a result, it must 
respond to requests for information accordingly. The PSIO must also comply with the rules of natural 
justice, allowing individuals accused of wrongdoing or reprisal to know who made the allegations. 
Consequently, the PSIO can give public service employees only qualified assurances that their identity— 
and the information they provide—will be held in confidence. 


Personal information can be withheld only in limited circumstances, as prescribed by law. For example, 
personal information can be withheld when a person’s identity needs to be protected for safety reasons 
or if disclosing his or her identity would be injurious to the conduct of an ongoing investigation. 


Martine Nantel 
Senior Counsel/ 
Investigator 


1.2 The Structure of the PSIO 


The PSIO office complement remains mostly unchanged. Supporting the Public Service Integrity Officer 
are an executive director, two legal advisors, two senior investigators, an office manager and an intake 
coordinator. The previous year’s articling law student has since joined the PSIO as an analyst. 


While the PSIO continues to operate independently in its investigations, it relies to some extent on other 
government departments and agencies or contractual arrangements for corporate administration and 
technical services. Expenditures incurred are presented in Appendix B. 


Bill C-11, the Public Servants Disclosure Act, is expected to become law later this fiscal year. This will bring 


substantial change to the PSIO. In anticipation of these changes, the PSIO is studying possible 
organizational requirements, taking into account expanded jurisdiction and legal obligations. 
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Public Service Integrity Office 
Organisation Chart 


Public Service 
Integrity Officer 
Edward Keyserlingk 


Executive Director 
Pierre Martel 


Senior Counsel/Investigator Senior Counsel/Investigator 
Jean-Daniel Bélanger Martine Nantel 


Senior Investigator Senior Investigator 
Judith Buchanan Normand Desjardins 


Office Manager Analyst 
Tammy Calleja André Guay 


Intake Coordinator 
Alexandria Mayer 


1.3 Publicizing and Reaching the PSIO 


As in previous years, the Public Service Integrity Officer and Office staff participated at various events to 
promote the work of the PSIO and to inform various communities of public service employees—such as 
staff relations, financial management, auditing, comptrollership and security—about the work of the PSIO. 


The PSIO was pleased to host an investigator with the Nova Scotia Office of the Ombudsman. She spent 
a week at the PSIO, working with staff to learn more about the Disclosure Policy and the PSIO experience. 
Nova Scotia is implementing a similar legislated initiative. 


PSIO representatives attended a number of events outside the public service to talk about the Disclosure 
Policy and the PSIO’s experience under that regime. 


These included: 

- The VIII® International Ombudsman Institute Conference, hosted by Le Protecteur du citoyen du 
Québec. Opened by Her Excellency, the Governor General of Canada, the conference attracted more 
than 700 participants from five continents. 

* Workshops in Calgary and Edmonton on “Ethics, Integrity and Trust in the Public Sector,” 
organized by the Sheldon Chumir Foundation and the Alberta Branch of the Ethics Practitioners 
of Canada with the support of the Office of the Ethics Commissioner of Alberta. 

+ The Privacy and Effective Investigations Conference in Toronto. 

* A symposium on public sector ethics at St-Paul’s University. 
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The disclosure of wrongdoing is also an emerging field of study in Canadian universities. During the 
past year, the Public Service Integrity Officer and a legal advisor addressed third year law students at 
the University of Ottawa and at Western University, Ontario. The Public Service Integrity Officer was a 
lecturer, and presided over special seminars on ethics and whistleblowing, at the University of Victoria. 
The Public Service Integrity Officer also participated in an expert panel on public service values and 
ethics, hosted by the Professional Institute of the Public Service of Canada. 


PSIO staff met with representatives of other countries, notably Brazil, Switzerland, Australia and the 
United States, to discuss similar experiences and practices. Staff also participated in inter-departmental 
work relating to international conventions to combat corruption, notably the Organization for Economic 
Co-operation and Development and the United Nations. 


The PSIO recognizes that Bill C-11 will necessitate extensive education and outreach activities. 
In response, the PSIO! is planning a new communications program to ensure that public sector 
employees are aware of the existence and mandate of the new Public Sector Integrity Commissioner. 


Tammy Calleja 
Office Manager 


1.4 The Case Management Approach 


Inquiries and disclosures received by the PSIO in the past year arrived by various means, including mail, 
telephone, e-mail and visits to the office. The PSIO addresses each inquiry promptly, providing referrals 
as required and seeking clarification and additional information when it appears the matter is within 
PSIO’s mandate. 


When screening potential disclosures, the PSIO: 
* assesses whether the department involved in the allegation is subject to the Disclosure Policy; 
* ensures the person making the disclosure is a public service employee; and 
* determines whether the allegations fall within the definition of wrongdoing (and no other recourse 
is prescribed). 


The PSIO may reject a disclosure of wrongdoing if it determines that the matter is not credible, is trivial, 
frivolous or vexatious, or if the disclosure was not made in good faith. 


When it is determined that a case does fall within the PSIO mandate, an in-depth review is conducted to 
determine if a full investigation is required. In such cases, additional information and documentation is 
obtained from the employee or researched through public sources. This approach ensures that the PSIO 
investigator is well versed in the subject area related to the alleged wrongdoing and, therefore, well 
positioned to determine the best course of action. 


1 Transition measures added to Bill C-11 confirm that the PSIO will be the basis for the proposed Public Sector Integrity Commissioner. 
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Alexandria Mayer 
Intake Coordinator 


Due to the nature of the definition of wrongdoing, and the variety of concerns it may cover within the 
scope of the federal public service, the PSIO often finds it necessary to conduct extensive research on the 
subject area of the alleged wrongdoing. A thorough analysis may be required to determine the application 
of law, regulation, policy or other governing rules. Legal opinions or assessments by various experts, along 
with consultations, may be needed to learn more about the applicable rules and operational requirements. 
This may be followed by an assessment of permissible management flexibility, allowable discretion, 
whether another preferred recourse exists, and a determination of what would constitute wrongdoing. 


The PSIO holds weekly staff meetings to discuss cases as they reach key stages. Following the initial 
screening and review stage, each case assigned to an investigator is presented at the meeting. There, it is 
discussed and evaluated to determine the next steps. To ensure the greatest possible diversity of 
perspectives, and to thoroughly review the issues at hand, every member of the PSIO participates and 
contributes expertise and knowledge to the discussion. 


When the PSIO determines that a formal investigation is required, the Public Service Integrity Officer 
normally informs the Deputy Head and requests the collaboration of the department. The Deputy Head 
(or a senior departmental representative) and the person making the disclosure are separately informed, 
in writing, of the nature of the allegations, the issues to be investigated, and the PSIO’s general approach 
to the investigation. 


At the onset of each investigation, the investigator contacts the department to obtain an account of events 
and to secure relevant documentation. As the investigation progresses, the investigator may also seek 
perspectives from the person making the disclosure, witnesses, the alleged wrongdoer and other 
concerned parties. All of this information is then reviewed and assessed to determine whether the activity 
in question constitutes wrongdoing. 


All parties are informed of the progress of the investigation and given the opportunity to respond or 
provide their views. 


When a formal investigation is concluded, a preliminary report of findings is provided to the department 
and to the employee who made the allegation for their comments. A final report is then issued. Where 
wrongdoing is found, the report includes recommendations for addressing and correcting the matter. 
Normally, the PSIO will follow up on those recommendations until the matter is resolved. 


If a department or agency does not respond appropriately, or in a timely manner, to the PSIO’s findings 
and recommendations, the Public Service Integrity Officer can submit a report to the Clerk of the Privy 
Council, seeking his or her intervention as the head of the Public Service. No such reports were made in 
the past year. 
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The PSIO case management approach is designed to meet the requirements of the Disclosure Policy: 

* To establish if there are sufficient grounds for further action and review; 

* To initiate an investigation when required; 

: To review the results of investigations; 

- To prepare reports and make recommendations to Deputy Heads on how to address or correct the 
disclosure; and 

- In some special cases, or when the departmental responses are not adequate or timely, to make a 
report of findings to the Clerk of the Privy Council in his or her role as head of the Public Service. 


1.5 Statistics 
In addition to receiving hundreds of telephone calls, the PSIO recorded 66 contacts in 2004-2005. 
In approximately two-thirds of those contacts, the PSIO took no further action because the concerns 


raised did not fall within the domain of the Disclosure Policy. 


The following table shows the number of files reviewed and investigated by the PSIO—and their 
disposition—in the past year: 


FILES REMAINING AT END OF 2003-2004? 


FILES OPENED IN 2004-2005° 


TOTAL FILES FOR REVIEW AND INVESTIGATION IN 2004-2005 44 
Files closed after intake or preliminary review stage le 
: Files closed after referral 6 
° Files closed: no jurisdiction* 2 
‘ Files closed: allegations found to be not substantiated 4 
Files closed after research, review and investigation 18 
: Files closed after referral 6 
. Files closed: no jurisdiction* 3 
: Files closed: allegations found to be not substantiated 6 
° Files where allegations were founded 3 
| 
INVESTIGATIONS ONGOING AS OF MARCH 31, 2005 14 


Over the past year, the PSIO completed nine investigation reports. In each case, the PSIO sent its 
recommendations to the respondent organization. 


After extensive investigations and interactions with the parties concerned, the PSIO found no wrongdoing 

in six of those nine cases. However, even when no wrongdoing was found, the PSIO offered suggestions and 
recommendations for improving departmental procedures, communications and interactions with employees, 
and the program clientele. This approach elicited full co-operation from all departments concerned. 


* Fiscal year 2003-2004, from April 1, 2003 to March 31, 2004 
> Fiscal year 2004-2005, from April 1, 2004 to March 31, 2005 


*“No jurisdiction” refers to circumstances where it turned out that the PSIO did not have a mandate to continue to investigate such as: the 
person or disclosure did not qualify under the terms of the Disclosure Policy; the wrongdoing alleged took place too long before the Disclosure 
Policy came into effect; it was not in the public interest to investigate; or, the allegations had been considered or would be dealt with better by 
another federal board, tribunal or court. 
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In the three cases where the PSIO found wrongdoing, the parties were provided with recommendations 
for addressing the matter. 


FILES BY CATEGORY OF WRONGDOING 


Violation of Laws or Regulations 10 
Breach of the Values and Ethics Code for the Public Service 1 
Misuse of Public Funds or Assets 6 

15 


Gross Mismanagement 
A Substantial and Specific Danger to the Life, Health and Safety 


of Canadians or the Environment 0 
Reprisal for making an allegation of wrongdoing? 2 
Conflict of Interest 1 
Harassment, Abuse of Authority, Interpersonal Conflict 7 
Others 2 
TOTAL 44 


Elapsed time to Dispose of Cases as of March 31, 2005 


Number of cases 


0-30 days 
91-120 days 


2) 
> 
© 
~~ 
jo) 
w 
- 
! 
— 
N 


31-60 days 
61-90 days 
151-180 days 
> 180 days 


Total: 30 


> As of January 1, 2005, it was decided to record internal disclosures separately from complaints of reprisal and open distinct files. 
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1.6 Case Highlights (by category of wrongdoing) 
Violation of Law or Regulation (10 cases) 


In 2004-2005, the PSIO concluded its review of 10 cases in which the allegations related to the violation 
of a law or regulation. 


Of the 10 cases, three were referred to another agency. In each of these cases—including allegations 
relating to the Canadian Human Rights Act and the Public Service Employment Act—another appeal 
or recourse mechanism was available to the employee. 


Of the remaining seven cases investigated by the PSIO, one involved a review of a departmental 
investigation. Specifically, it dealt with allegations that Transport Canada had failed to enforce regulatory 
provisions against a pilot and an airline company and that it did not properly implement a 
recommendation of the Canadian Transportation Safety Board (CTSB). 


After reviewing the investigation, the PSIO agreed with the departmental senior officer’s conclusion that 
there was no wrongdoing. The senior officer did find that the department did not act quickly enough 

to revoke the pilot’s licence after concluding that he was largely responsible for a plane crash. However, 
although the pilot had a history of offences in other regions of the country, this information was not 
readily available, or nationally accessible, to the department before the accident. In any event, due to the 
broad discretion available to the department in the enforcement of the regulation, the PSIO could not 
conclude that there was wrongdoing. Nevertheless, the PSIO did suggest that the department develop 
and implement a system to track the record of pilots with repeated offences. 


As for the allegation that Transport Canada did not properly implement the CTSB’s recommendation, 
the PSIO referred the employee to the CTSB itself, since it is legally obligated to follow up on its 
recommendations. Finally, the PSIO suggested to the department that if the employee who made the 
original disclosure had been better informed about the senior officer’s findings, the resulting frustration 
with the process could have been avoided. The PSIO felt that this was a reasonable suggestion, given that 
the Disclosure Policy requires a certain level of transparency. 


As of March 31, 2005, five cases remained open and under investigation. These will be covered in the next 
annual report. 


In its previous annual report, the PSIO reported that one of its cases was the subject of a judicial review. 
The Federal Court heard the matter in November 2004. Appearing as an intervenor, the PSIO explained 
its jurisdiction and the making of its record. On April 29, 2005, the Court allowed the application for 
judicial review and referred the matter back to the PSIO for reconsideration.° 


A Breach of the Values and Ethics Code for the Public Service (one case) 


In the one case reported in this category, the PSIO determined that the allegation was unfounded. 

The allegation concerned an employee’s belief that the Department of National Defence misrepresented 
the rationale in awarding a contract. Although there was some media criticism of the decision to award 
the contract to a firm outside of Canada, the PSIO determined that there was no misrepresentation 

of information. 


Misuse of Public Funds or Assets (six cases) 


In 2004—2005, the PSIO considered six cases alleging the misuse of public funds or assets. Of these, three 
were outstanding from the previous fiscal year. 


° Chopra et al. v Canada, (Attorney General) 2005 E.C. 595. 
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In one case, after conducting preliminary research about contracts and procurement, the PSIO 
determined that another process was better adapted to address the issue. It referred the employee to the 
Canadian International Trade Tribunal. 


Two cases involved procurement and contracting of goods and services. Both were fully investigated. 


In the first case, involving Health Canada and the procurement of computer software, the PSIO found 
that the contracts were split to bypass Public Works and Government Services Canada for authorization 
for the standing offer. The PSIO is satisfied that the department has taken the necessary steps to prevent 
a recurrence of this wrongdoing. Also, staff in the Division involved was required to undergo further 
training in the area of procurement. 


In the other case, a number of contracts were reviewed to determine whether contracting rules were 
followed within a sector at the former Human Resources Development Canada. In this case, there was no 
evidence of contract splitting or other contracting irregularities. 


In yet another case, an employee of the Canadian Space Agency alleged a misuse of funds and gross 
mismanagement in the agency’s management of a harassment complaint. The PSIO concluded that there 
was no misuse of funds or gross mismanagement on the part of the agency. It found that the agency dealt 
with the harassment complaint according to applicable policy. 


As of March 31, 2005, two cases in this category remain open and under investigation. 


Judith Buchanan 
Senior Investigator 


Gross Mismanagement (15 cases) 


Of the 15 cases in this category, three were initiated in the previous year. Due to the complex nature of 
this category of wrongdoing, the 12 new cases required considerable research and investigation on the 
part of the PSIO. Many of the cases related to how departments address the management of employees. 
Most allegations were determined to be unfounded. In the other cases, employees were advised to refer 
the matter to the grievance process. 


Four cases were concluded after an investigation. Of these, three were determined to be unfounded. One 
of the three was an allegation of gross mismanagement on the part of the Department of Foreign Affairs 
and International Trade in responding to allegations of theft and fraud at a Canadian mission. The PSIO 
found that the department acted appropriately in its response to, and investigation of, instances of theft 
and fraud by a foreign employee working at a Canadian mission. It concluded that the department had 
taken the necessary administrative and legal action, and initiated appropriate measures, to mitigate the 
possibility of further occurrences. 
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In the second case, Citizenship and Immigration was accused of gross mismanagement after an 
employee’s pay equity entitlement was miscalculated. The employee maintained that by trying to recoup 
the overpayment through salary deduction over a very short period, the department had put the employee 
in financial difficulties. After obtaining additional information from Citizenship and Immigration, the 
PSIO successfully brought the parties to a mutually agreeable solution to recover the overpayment. 


In the third case, an employee alleged gross mismanagement on the part of Correctional Service Canada 
regarding a longstanding harassment complaint. Although the complaint was determined to be founded 
three years earlier, it had never been resolved. After reviewing the matter, the PSIO recommended that 
the employee be reassigned so he/she would no longer be under the supervision of the respondent. 

The department agreed with the suggested remedy and transferred the employee to another facility. 


As of March 31, 2005, eight cases in this category remained open and under investigation. 


A Substantial and Specific Danger to the Life, Health and Safety of Canadians or the Environment 
(no cases) 


No cases were reported in this category. 


Normand Desjardins 
Senior Investigator 


Complaints of Reprisal 


The PSIO continues to be guided by the Disclosure Policy in assessing what constitutes an act of reprisal. 
The PSIO first considers whether the employee made the internal disclosure of wrongdoing to a 
supervisor or other manager, to the departmental senior officer or to the Public Service Integrity Officer. 
Next, the PSIO investigates and evaluates whether there is a link between the alleged act of reprisal and 
the original internal disclosure of wrongdoing. 


The PSIO received four complaints of reprisal in the past year. Another four remained from the previous 
year. The PSIO did not investigate one complaint because, one, the alleged acts of reprisal predated the 
internal disclosure and, two, were included in a grievance covering additional items that the department 
was investigating. 


The PSIO completed its investigation into the remaining three complaints of reprisal. In each case, it 
concluded that the circumstances did not constitute acts of reprisal. The PSIO found that the events cited 
either predated the internal disclosure or that there was no link between the internal disclosure and the 
alleged act of reprisal. In one case, the PSIO went even further, pointing out that making an internal 
disclosure does not provide an employee immunity to disciplinary actions unrelated to a disclosure. 


Four cases remain under investigation. 
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André Guay 
Analyst 


Anonymous Disclosures 


Three anonymous disclosures were received by the PSIO in the past year. Another two remained open 
from the previous year. 


In most cases, there was sufficient supporting material to justify a review by the PSIO. In all cases, the 
departments were informed of the allegations. In two cases, it was agreed that the departments could 
undertake their own investigations and provide the results to the PSIO. Of these, one case remains open. 
In the other case, the department provided the PSIO with a report of its investigation and findings. 
Although no wrongdoing was found, concerns were expressed about the management of the unit in 
question. Acting on a recommendation from the PSIO, the department remedied the concern. Two cases 
were closed after they were referred to the concerned department for action. 


The final case is still in the preliminary review stage. The PSIO is researching the standards and policy 
requirements which will form the basis of its investigation plan as well as the subsequent assessment and 
analysis of its findings. 


Regional Distribution of Cases 


Region Total 
Alberta 
British Columbia 


Manitoba 


New Brunswick 1 
National Capital Region itl 
Nova Scotia 0 
Ontario 10 


Prince Edward Island i ae 
oube 


Saskatchewan 


Total cases 44 
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Distribution of cases by department and agency 


Department Total Cases 


Agriculture and Agri-Food Canada 1 
Atlantic Canada Opportunities Agency 1 
Canada Border Services Agency i 


Canada Industrial Relations Board 
Canadian Space Agency 

Citizenship and Immigration Canada 
Communication Canada 
Correctional Service Canada 

Courts Administration Service 
Environment Canada 


Fisheries and Oceans Canada 


Foreign Affairs and International Trade Canada 


Health Canada 


Human Resources Development Canada 


Immigration and Refugee Board 


Indian and Northern Affairs Canada 


National Defence 


Natural Resources Canada 


Passport Canada 


Public Works and Government Services Canada 


| Royal Canadian Mounted Police 


Transport Canada 


Treasury Board of Canada Secretariat 
(URS an Eo Se Oe Se eee 


Veterans Affairs Canada 


Total cases 
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REFLECTIONS 


In this part of the 2004-2005 Public Service Integrity Officer Annual Report to Parliament, I address a 
number of persistent issues and challenges that I believe will require continual and serious reflection. 
That will remain the case once the new legislation comes into force and the Public Service Integrity 
Commissioner is in place. Even with the best possible legislated disclosure of wrongdoing regime, given 
the ethical and legal complexities and challenges presented by whistleblowing, some issues will quite 
appropriately continue to be disputed and in need of continued reflection and evolution. 


As in any human enterprise, some of those enduring realities in this field cannot be foreseen or entirely 
regulated by legislation. They are more appropriately addressed by the wise application of ethical 
judgment, legitimate scope for discretion and tested practice. On the other hand, some problems may be 
created, exacerbated or left in place by missing or inadequate provisions in a law. 


My views regarding the matters addressed below are based upon almost five years of experience as the 
Public Service Integrity Officer. My term in that capacity, already twice extended at the government's 
request in order to assist with the transition to a new legislated framework, is about to conclude. At the 
point in time in which this is being written, I am hopeful the already enacted legislation, whether or not it 
will be further revised now or later, will come into force in the near future. This seems to me a welcome 
opportunity to share some reflections and concerns. I hope they will be of some interest and usefulness to 
my successor, and to those reading this report. 


2.1 A New Public Servants Disclosure Protection Act and Public Sector 
Integrity Commissioner 


Over the past four years, a significant portion of my time, and the resources of the Public Service 
Integrity Office (PSIO) have been devoted to advocating for disclosure of wrongdoing (whistleblowing) 
legislation and the creation of an independent Public Sector Integrity Commissioner (PSIC) reporting 
directly to Parliament. 


The past year was no exception. Our efforts in the period covered by this report include: 
* studying other jurisdictions; 
* reviewing our Own experience; 
- formulating and proposing model legislation and recommending amendments to Bill C-11 
considered by the 38" Parliament; 
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* testifying to a House of Commons Standing Committee; and 
* holding discussions with public servants, union leaders, members of the public and a wide variety 
of interested groups. 


Considerable care was taken to ensure that advocacy and model law reform work did not interfere with, 
or curtail, the primary responsibility of my Office: receiving, investigating and reporting on allegations 
of public service wrongdoing. 


In fact, the two activities were closely linked. My conclusions and proposals as to the need for legislation, 
legal protections and an independent Commissioner reporting to Parliament, are based largely upon 
lessons learned from the allegations brought to my Office and the resulting investigations. 


Presumably, the fact that my Office deals in an independent and extra-departmental manner with the 
employees who make disclosures, as well as with their managers, enhanced the credibility of the legislative 
proposals. It means that in addition to theoretical reflection, they are based upon daily experience and 
practice. 


It is of considerable satisfaction to me and my PSIO colleagues that these efforts, along with those of 
many other individuals and groups, have contributed to the new legislation, the Public Servants Disclosure 
Protection Act, which provides for an independent Public Sector Integrity Commissioner who will report 
to Parliament. 


While the new whistleblowing legislation is not perfect, it is a major step forward. The enhanced powers, 
protections and independence attached to the PSIC will make that Commissioner far more effective and 
credible than today’s policy-based PSIO. 


Once the legislation comes into force, whether or not further amended, Canada will be the only country 
with a legislated and independent Agent of Parliament established exclusively to receive, investigate and 

report to Parliament disclosures of information related to wrongdoing in the public sector. Similarly, 

we will be the only country with a legislated process to protect employees who make disclosures, as well 

as witnesses, from reprisal for making or testifying about disclosures. 


2.2 Witnesses of Wrongdoing Against the Public Interest Rather 
than Victims 


I have long believed that the Disclosure Policy assumes employees who come forward to make disclosures 
of wrongdoing will normally be “witnesses” of the alleged wrongdoing rather than “victims” of it. By 
victims, I mean those who believe they have a personal interest (as well as a public interest or motive) 
in making the disclosure and in the outcome of the Public Service Integrity Office investigation because 
they believe they personally have suffered harm as a result of another’s unjustified action or inaction. 


There are many other avenues and mechanisms through which employees can have their grievances 
addressed about employment conditions (such as classification and compensation), discipline, 
harassment, staffing matters, human rights and the like. 


This interpretation applies equally to the new disclosure legislation. While it would have been helpful if 


both the disclosure policy and the legislation had been more explicit on that point, this interpretation is 
justified and fundamental. 
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It should be noted that an allegation of reprisal for having made a disclosure of (normally public interest) 
wrongdoing is rightly designated by the term “complaint” rather than “disclosure.” Complaints of reprisal 
are taken as seriously by my Office as any allegation of wrongdoing. According to the provisions of the 
new legislation this will also be the case for the Public Sector Integrity Commissioner. 


While a complaint of reprisal is also about a wrong, that wrong is directed more at the employee making 
the disclosure than it is against the public interest. It is a complaint about a wrongful activity in which 
the employee making the disclosure is the alleged victim. Normally, and justifiably, that employee has a 
personal motive and interest in making the complaint and in its resolution. 


There is, in other words, an important distinction to be made between allegations about wrongdoing 
against the public interest—in which the role of the employee making the disclosure is that of a witness— 
and a subsequent complaint of reprisal—in which that same employee is more a victim than a witness. 


Complaints of reprisal are as serious as other forms of wrongdoing. And all forms of it are clearly 
prohibited in the Disclosure Policy and the new legislation. Although the motivation and interest behind 
such complaints is primarily personal, an important public interest dimension is also present. Clearly, a 
reprisal for speaking up about wrongdoing is unjust. But in addition, because the fear of reprisal may 
impede others from stepping forward, some wrongful activities may not be identified and stopped. When 
that happens, honesty and accountability in the public sector, as well as public confidence in the public 
service, is compromised. 


The subject of reprisal is addressed later in this report. 


Support for the fact that the employee making a disclosure of wrongdoing other than reprisal should 

be characterized as a “witness” can be found in the categories of wrongdoing, those areas specified as 
legitimate subjects for allegations of wrongdoing. Both the Disclosure Policy and the new legislation 
correctly in effect identify relevant wrongful activities as those which involve serious wrongdoing against 
the public interest, as opposed to wrongdoing against individuals as victims. 


Those listed in the new legislation include: 
* contraventions of federal or provincial laws and regulations; 
* misuse of public funds or assets; 
* gross mismanagement; 
* acts or omissions creating dangers to life; 
* health or safety of persons or the environment; 
* serious breaches of a code of conduct; and 
* knowingly directing or counselling a person to commit one of those wrongdoings. 


Neither the Disclosure Policy nor the new whistleblowing legislation explicitly refer to these activities as 
constituting wrongdoing activities against the public interest. Yet, apart from taking reprisal, they clearly 
are. They are not examples of employment or human resource type wrongdoing. The disclosure of 
wrongdoing regime is therefore not intended to be merely another recourse mechanism for public 
servants to deal with their personal grievances. The new legislation therefore makes it quite clear that 
the PSIC may refuse to deal with a disclosure if the subject matter could be more appropriately dealt 
with by another procedure available under another Act of Parliament. 
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In view of the above it is reasonable to conclude that it would be wrong to devote a significant portion of 
the limited resources of a disclosure regime, one designed to address serious public interest wrongdoing, 
to allegations about personal employment-related matters. This would not only constitute a wasteful 
duplication, but a distortion of the intent behind both the Disclosure Policy and the new legislation. 


Despite this, I regret to say that most of the disclosures brought forward to the PSIO during the year 
under review, as in previous years, can be classified as largely employment-related. 


That being said, it should be noted that personal employment-related disclosures can have a public 
interest dimension. For instance, the alleged wrongful activity could be so widespread within a 
department or the public sector that it may have become systemic in scope, involving more than a single 
victim, and therefore worthy of investigation on public interest grounds. Conversely, it is also possible 
that a disclosure meriting investigation as a serious public interest matter has a personal employment- 
related dimension. For example, an employee who makes a disclosure of wrongdoing as a witness may 
also subsequently allege reprisal for having disclosed information related to wrongdoing. I address the 
matter of reprisals later in this section. 


There are, in my view, ways to shift this focus. We can, for example, encourage employees to make 
disclosures as witnesses rather than victims through the application of stricter tests and by using 
more discretion to refuse to deal with victim-type employment-related disclosures. I explore this 
point more fully later in this report. 


2.3 Expectations of Findings—Readiness to Challenge Findings that 
Don't Substantiate Allegations of Wrongdoing 


In the Public Service Integrity Office’s experience, employees who believe they are victims of wrongdoing 
are more likely to make disclosures than those who witness wrongdoing but do not feel personally 
victimized by it. Presumably, this is because the employee who makes a disclosure as a “victim” has a 
personal stake in the outcome of any investigation. Not surprisingly these employees believe they will 
personally benefit if the alleged employment-related disclosure is substantiated and remedied as a result 
of their disclosure. 


Witnesses without a personal stake or a foreseeable personal benefit in the results of an investigation are 
typically and understandably more reluctant to take risks. Many will do so only if the following measures 
are in place: 

> legal protections against reprisal; 

* independent extra-departmental investigations by an Agent of Parliament; 

- effective investigative powers; 

* strong sanctions against those who take reprisal against employees who make a disclosure; and 

* a reasonable likelihood that effective action will be taken if wrongdoing is found. 


For the past four years, myself and others have advocated for legislation providing all of these measures. 
Although the new legislation goes a long way in those directions, I do not believe it goes far enough. That 
was my position in the submission to the Standing Committee on Government Operations and Estimates 
in the 38" Parliament, and remains my position now. 
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Unlike employees who make disclosures as victims, those who make disclosures as witnesses generally do 
not expect to be as directly and personally involved in a subsequent investigation. Also, they are more 
inclined to accept the findings of a demonstrably comprehensive and fair investigation. If they bring an 
allegation of wrongdoing to an investigative body in which they have confidence, these witnesses are 
essentially saying: “I have done my part; I’m not doing this for myself but for the public service or public 
interest. I think I have witnessed a wrongdoing, the ball is in your court now; it is up to you to investigate 
or not and I will accept whatever findings you make after a comprehensive and fair investigation.” 


Although small in number, employees who make disclosures of this type have come forward over the past 
four years. They made credible allegations of wrongdoing to the PSIO, the cases were fully investigated 
with the cooperation of management and within the spirit of the Disclosure Policy, the findings were 
reported, both sides accepted the findings, and the recommendations, if any, were acted upon. 


However, that picture of relative confidence, detachment and acceptance may be inaccurate. Clearly, 
in some cases, it is. But experience suggests, at least in relation to employees who make disclosures as 
victims, that there are important differences in expectations. Certainly, employees who see themselves 
as victims may also allege serious public interest wrongdoing. However, as these cases proceed, it often 
appears that their motivation and expectations were driven largely by their perceived victimhood. 


Whatever the accuracy of the comparison, in the PSIO experience, employees who make a disclosure as 
victims generally expect their allegations to be investigated. Some may routinely challenge decisions not 
to investigate, as well as the result of those investigations that do not substantiate wrongdoing. They are 
determined to continue no matter what the merits of the case or the monetary and other costs they might 
incur. That, of course, is their right. No decision, investigation or finding by my Office is infallible or 
should be immune from challenge. Nonetheless, serious practical implications merit attention. 


My Office is relatively small and has limited resources. If allegations of wrongdoing with minimal 
credibility or public interest were too routinely accepted for investigation—and the findings predictably 
and routinely challenged—then those resources would be stretched too thin. 


The new whistleblowing legislation provides that the Public Sector Integrity Commissioner’s mandate 
covers nearly all of the institutions in the federal public sector. While staff and resources will obviously 
be enlarged to deal with these additional responsibilities, the PSIC’s much wider scope of access will still 
make it difficult for the Commissioner to deal with these greater demands. As a result, the problem of 
employees who make disclosures as victims, fully expecting that their allegations of wrongdoing will be 
substantiated and equally prepared to challenge the PSIC’s findings if they are not, is likely to persist. 


One essential way to address this reality is for the PSIC to widely promote and disseminate his or her 
specific mandate. Much has been done in this regard by the PSIO during the past four years, but much 
more remains to be done. The advent of new and robust legislation, and an independent Commissioner 
as an Agent of Parliament, will provide the opportunity and incentive to continue educating public 
servants about the specific purpose and scope of the disclosure regime. Hopefully, in time, allegations 
of wrongdoing will increasingly be about serious issues of public interest. 


Given the important educational role to be played by the PSIC, it would be extremely important that he 


or she be given an explicit mandate in that regard. Also, if such a mandate is to be effectively fulfilled, 
adequate funds and resources must be supplied and assigned to the task. 
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An effective disclosure regime is intended to be a safe and effective avenue for public servants to raise 
credible concerns that they have witnessed a wrongdoing, which will then be investigated, a finding made 
and the matter resolved. By analogy, it is similar to a citizen reporting an alleged crime to the police. In 
both cases, the agency is entitled to expect good faith and credible evidence. The discloser is entitled to 
expect a careful screening for credibility and then if the case is investigated that it will be done in a 
comprehensive, objective and reliable manner. Public servants, like citizens, should be assured that they 
are performing a public service by coming forward. 


Once a disclosure is made, the Commissioner should drive the process in the public interest, rather than 
being subject to the say of the employee making the disclosure. Continuing the analogy, the Commissioner 
should act in a similar fashion to the police and Crown Attorney. For instance, he or she should decide 
whether to take on an investigation, whether to stop it if it is going nowhere, and, after an investigation, 
to make or not make findings of wrongdoing (as the Crown decides whether or not to lay charges). 


2.4 Exercising Discretion to Refuse Disclosures or Stop Investigations 


It is hoped that an independent Public Sector Integrity Commissioner, having the related powers and 
protections envisaged by the new legislation, will give employees who make disclosures as witnesses the 
confidence to come forward. 


At the same time, it is important that the PSIC exercise his or her discretion to refuse to deal with 
disclosures that do not meet important tests, and to stop investigations already underway when they 
fail appropriate tests. In the light of more experience and reflection, my Office has been applying such 
screening tests more rigorously. That, in part, explains the reduction in number of cases heard by the 
Public Service Integrity Office since its first year of operation. 


The PSIO screening process has four general tests for dealing—or not dealing—with a disclosure. Most 
of these tests are specified in, or at least consistent with the Disclosure Policy. The same four tests have 
guided my Office in decisions on whether to continue an investigation already underway. 


The first of these tests is whether the matter being disclosed is a serious public interest issue, rather than a 
human resource or employment-related one. In other words, the PSIO determines whether the employee 
making the disclosure is more a witness than a victim. 


The second PSIO test involves determining whether the issue is better addressed by another existing 
mechanism, such as a grievance avenue. 


The third PSIO test is whether the allegation of wrongdoing is sufficiently credible; in other words, likely 
to have taken place. That judgment includes consideration of whether the employee who made the 
disclosure was in a position to witness the act or activity in question, whether other witnesses are likely to 
be available and forthcoming, and whether documentary evidence is likely to exist. Determining these 
factors with any certainty may be possible only after an investigation has begun, in which case that is the 
point at which it must be decided to continue or not. 


A credibility test is not the same as a good faith test. The two are not necessarily equivalent or mutually 
inclusive. One is entitled to assume that an employee who makes an allegation of wrongdoing not based 
on good faith already knows that the disclosure is not credible, and that the alleged wrongdoing did not 
in fact take place. The very meaning of “bad faith” excludes credibility. On the other hand, a good faith 
allegation does not necessarily mean it is credible. One may be well motivated but unknowingly wrong 
about the facts. Or the evidence to support an employee’s allegation may simply be insufficient. 
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The fourth PSIO screening test is to determine whether the employee who made the disclosure is acting 
in good faith. It is a difficult test because it is usually impossible to assess and know for certain. Perhaps a 
degree of self-screening is already in place in that most people realize that if their motive is, for instance, 
revenge, it will be picked up at an early point in the investigation. In fact, no cases have been identified 
and rejected by my Office on that basis. In practice, the credibility test is far more useful than a good faith 
one. The latter is nevertheless a legitimate and important screen in order to discourage vexatious, 
frivolous or bad faith disclosures. Without evidence to the contrary, the practice at the PSIO is to assume 
that all allegations are made in good faith. 


All of these four general tests should and do apply to whether to initiate an investigation and whether to 
continue an investigation once it has begun. 


As to whether the new disclosure legislation and regime would unduly restrict the discretion of the PSIC 
to refuse to deal with a disclosure, my view is that it does not. The various tests specified are reasonable, 
although arguably incomplete. The new legislation lists a number of reasons for the PSIC to refuse to deal 
with a disclosure of wrongdoing. The legislation does not, for example, explicitly refer to a “credibility” 
test. It does, on the other hand, acknowledge that the PSIC may refuse to deal with a disclosure or cease 
an investigation, and provides for the exercise of discretion and judgment. It is, after all, a matter of 
judgment as to whether a disclosure lacks sufficient public interest, is not sufficiently serious, or lacks 
sufficient credibility. There is also further indication that the scope for discretion in the new disclosure 
legislation is adequate. In addition to the other specific reasons for refusing to deal with a disclosure 
listed, there is another “catch-all” reason, namely, when there is a valid reason for not dealing with the 
disclosure. In other words, additional justifications are available within the discretion of the PSIC. 


2.5 “A Balanced and Informed Decision-Making Process” 


The new disclosure legislation provides one more reason why the Public Sector Integrity Commissioner 
may refuse to deal with a disclosure. The reason in question is that the “disclosure relates to a matter that 
results from a balanced and informed decision-making process on a public policy issue.” This presents an 
interesting challenge. 


The Disclosure Policy had a similar provision insofar as it stated in the preamble: “It is recognized that 
Deputy Heads are responsible for making decisions which involve weighing the risks and benefits of 
various courses of action and selecting approaches which they consider to be in the best public interest, 
including some that carry with them a risk. The judgment that results from a balanced and informed 
decision-making process would not be considered a wrongdoing within the scope of the policy.” 


Interestingly, the disclosure legislation version is shorter. Nor does it exclude such decisions from the 
scope of wrongdoing, as, it appears, the Disclosure Policy does. The similar but different provision in the 
legislation provides that the Commissioner “may” refuse to deal with such disclosures. It follows, then, 
that he or she may also decide to deal with them. 


In any case, whether one applies the Disclosure Policy version or the new legislation, a policy decision 
cannot reasonably be shielded from review and investigation by appealing to this provision. It is not 
enough to simply claim that the policy decision in question resulted from a balanced and informed 
decision-making process, and that any risk involved in the policy is acceptable because it was presumably 
decided in the public interest. 
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The provision and test is an important one, and merits consideration in any investigation in which a 
public policy is implicated. But without examination, it is seldom, if ever, evident that the test has been 
met. In the context of an investigation, each of the following elements would be open to investigation: 
* Was the decision-making process balanced and informed? 
* What standard and considerations apply in determining that the decision-making process was 
balanced and informed? 
* Was the level of risk acceptable in the public interest? 
* What constitutes an acceptable risk, given the activity or substance in question and the particular 
individuals, segment of the population or environment exposed to it? 


These are not easy questions to answer. But in an investigation of an allegation of wrongdoing involving 
a public policy, they are inescapably at issue. 


2.6 The Need to Base Findings on Evidence, Not Just Claims 


It is often difficult to find evidence of wrongdoing. For example, simply because the Public Service 
Integrity Office determines that a disclosure is unfounded does not mean that the alleged wrongful 
activity did not in fact take place. 


Even when the employee making the disclosure acts in good faith, the available evidence may convincingly 
establish that the activity in question did not take place. To the employee, what looked like a wrongdoing 
may simply have been a misunderstanding. Perhaps the purpose and nature of the activity were poorly 
communicated, or the activity may have gone badly for reasons beyond anyone’s control. 


In other cases, determining that an allegation of wrongdoing was unfounded meant only that I could not 
conclusively conclude that wrongdoing took place. In other words, despite a diligent, thorough and 
objective investigation and unrestricted access to relevant documentation and other information, no 
convincing evidence of wrongdoing could be found. 


Obviously, for the employee who makes an allegation that is rejected or determined to be unfounded, 
such a finding would be easier to accept in some cases if my Office had been equipped with fuller 
investigative powers, including the ability to compel documentary evidence and witnesses. 


PSIO investigators normally receive full cooperation and therefore my Office and the discloser are in 
almost all cases entitled to have full confidence in the comprehensiveness and reliability of the 
documentary and testimonial evidence in support of findings. There have, however, been exceptions in 
the matter of cooperation, and when that was the case it has been noted and the finding or conclusion 
was adjusted accordingly. Occasionally, departments refuse to provide information on the pretext that 

it has to be protected under the Privacy Act or the Access to Information Act. That not only complicates the 
work of the PSIO, but also leaves this Office open to unsatisfactory and incomplete investigation results. 


On the other hand, the new disclosure legislation provides for the full range of powers normally available 
to Agents of Parliament. That should contribute significantly to the reliability of, and confidence in, the 
Commissioner’s findings. 


Evidence of wrongdoing, even when there is a strong and credible suspicion that the wrongdoing took 
place, is not always available. This is true even when the investigating body is armed with the most robust 
investigative powers. In some cases, public servants are simply unable to provide sufficient specifics to 
enable an investigation, nothing was written down, materials are no longer available, potential witnesses 
are unwilling to participate, or there is conflicting testimony. 
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Given the important and serious implications for alleged wrongdoers and others, findings of wrongdoing 
can never be arrived at without sufficient evidence. On the other hand, given the often serious harm that 
public service wrongdoing can inflict on victims, including the public, investigations need to be 
undertaken diligently, with adequate investigative powers and time. 


The PSIO has adopted the following important investigative practice, one that respects the rights and 
interests of the various parties involved while ensuring accuracy in its final reports. 


Allegations are, first of all, screened by applying the tests listed above. If an investigation is undertaken 

it is based upon testimony and documentation provided by and sought from all the interested parties. 
After a preliminary finding is made, a preliminary report is normally provided to the disclosing employee, 
the department and individual(s) alleged to be the wrongdoers. The parties are invited to clarify and 
comment on the preliminary report. Their comments and clarifications are reviewed and considered. 
This may lead to minor or significant revisions in the final report. 


The new disclosure legislation provides for a similar process. For instance, if it appears that a report or 
recommendation may adversely affect an individual or portion of the public sector, they must be given 
the opportunity to answer any allegation before the investigation and report are finalized. 


On the basis of my Office’s experience, it has been found to be extremely important to clearly explain the 
evidentiary requirements and realities to employees who make a disclosure. This, it has been found, helps 
considerably to counter unreasonable expectations. 


2.7 Lack of Adequate Oversight as a Form of Gross Mismanagement 


The “gross mismanagement” category of wrongdoing presents particular problems in terms of definition 
and application. It is also the form of wrongdoing that I am most often asked to explain. 


A recurring question is: “Would the Public Service Integrity Officer consider the lack of adequate 
oversight by, for instance, a Chief Executive or manager at another level, to be a form of gross 
mismanagement?” The question is a good one. It is relevant not only to my mandate but to that 
of other investigative organizations. 


It is often assumed that wrongdoing requires positive action, as opposed to inaction. At the least, inaction 
is seen as less culpable, ethically and legally, than wrongful action. The degree or scale of ethical and legal 
wrongdoing tends to be represented in the following descending order of seriousness: 

* PERSONALLY PROFITING from wrongful activity one does by oneself or in collaboration with 
another or others; 

+ having the final or managerial responsibility for a government, a department or a departmental 
program, and BEING AWARE of wrongdoing within the scope of one’s responsibility, but allowing 
it to continue; and 

* having the final or managerial responsibility for a government, a department or departmental 
program, and NOT BEING AWARE of wrongdoing by failing to exercise due vigilance. 


The second and third sorts of activity or inactivity (especially the third) are often thought to be less 


serious than the first. After all, the manager didn’t profit personally. However, that is not necessarily the 
case. Two points deserve to be made. 
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First, it is certainly possible that the manager who was aware of wrongdoing but allowed it to continue, or 
the manager who failed to act with due diligence, did not benefit monetarily. However, it is also possible 
that they calculated that their inactivity would provide other personal benefits. For instance, they may 
have wanted to avoid attention being focused on their own management. Such attention, they may have 
felt, would create an embarrassing issue that they would then have had to fix. Or they may have felt it 
would adversely affect their careers. 


Second, even if they did not profit personally, the harm their inactivity caused to others, to the public 
interest and to the credibility and effectiveness of the public service, may be equally or more serious. In 
most cases, that would depend on how high they are in the hierarchy (generally speaking, the greater the 
responsibility, the more serious the ethical and legal liability of the inactivity). The liability for inactivity, 
either by allowing it to continue or not knowing of it because of lack of due vigilance, can be determined 
in part by how serious the consequences would be for others and the public interest. 


The ethical and legal basis for that responsibility in the public sector, and for calling it gross mismanagement, 
is that those with managerial responsibilities have a duty to practice due diligence. This includes being 
aware of the possibility of wrongdoing and taking due measures to prevent, identify and stop it. Also, 

the degree of responsibility, should serious wrongdoing and harm result, will normally correspond to 
how far up the corporate ladder that manager has risen. 


While obvious, it should be pointed out that the actual wrongdoer must also be held responsible, not just 
the manager who was unaware of or who failed to stop the wrongdoing. 


2.8 Reprisals for Making Disclosures 


The new whistleblowing legislation legally prohibits reprisal against public servants for making 
disclosures about wrongdoing. That alone is a significant achievement. The prohibition applies to all 
forms of reprisal. 


Nevertheless, problems persist in the area of reprisals. Several merit attention. 


The first is that of sanctions for reprisal. The legislation does not provide any specific statutory offence 
for reprisal. The only measure specified, in section 9 of the Act, states that discipline up to and including 
termination may be taken against wrongdoers. 


This makes the legislation inconsistent with section 425.1 of the Criminal Code, section 59 of the Personal 
Information Protection and Electronic Documents Act and section 60 of the Canadian Human Rights Act. 
Some of these statutes provide for a significant monetary penalty for reprisals against whistleblowers. 


More importantly, I believe, the absence of such a penalty in the legislation will inevitably send the 
wrong message to those contemplating making a disclosure about wrongdoing—because reprisal is not 
strongly repudiated, it is more likely to happen and more likely to be tolerated. No doubt, this was not 
the intent behind the non-provision of a severe sanction in the legislation. However, I have no doubt 
that this will be the conclusion of employees contemplating making disclosures as well as those inclined 
to practice reprisal. 
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A second and related issue has to do with the role that the legislation assigns to the Public Service Labour 
Relations Board (PSLRB) and the Canada Industrial Relations Board (CIRB). In the PSIO’s 2003-2004 
Annual Report, and in my November 30, 2004 presentation to the Standing Committee on Government 
Operations and Estimates, I took issue with the fact that the new legislation assigns the handling of 
reprisal complaints to the PSLRB and CIRB, rather than to the PSIC. In my view, this is a matter of 
fundamental importance. Regrettably, Bill C-11 was not amended accordingly and the disclosure 
legislation has maintained that divided mandate. 


Having addressed the issue at some length in the previous PSIO annual report and in my presentation to 
the Standing Committee, I will present only a short summary here. For a more complete description of 
my position, please refer to the documents above at www.integritas.gc.ca. 


It has been acknowledged that complaints about reprisal are indeed “complaints.” It is also true that 
reprisal activities generally involve employment-related sanctions. But there are other acts of reprisal, 

less obvious and more subtle. These are not typically handled by the PSLRB and CIRB. For example, 
management and/or colleagues can make the workplace untenable for a public servant who makes a 
disclosure. And they can do so without imposing a disciplinary measure that falls within the terms and 
conditions of employment, and therefore within the jurisdiction of the PSLRB and CIRB. Not taking into 
account these subtle types of reprisal, or diminishing their importance, risks reducing the effectiveness 

of the legislation. It may not be best to deal with reprisals involving this type of harassment under the 
Policy on the Prevention and Resolution of Harassment in the Workplace. In my opinion, it would be far 
more preferable to allow the PSIC to deal with such situations in the context of the disclosure regime. 


As well, although most acts of reprisal are employment-related, there is a distinctive feature in this case; 
the link between the reprisal complaint and the original disclosure about wrongdoing. Here, the 
complaint is that the reprisal took place only because of an earlier disclosure about wrongdoing. Given 
that any complaint will be based on the claim that the disclosure and the reprisal are inextricably linked, 
surely the same body, namely the Public Sector Integrity Commissioner, should address both. 


The PSLRB and CIRB have no experience or mandate to deal with disclosures about wrongdoing. A 
reprisal is only a reprisal if it can be linked to the disclosure of wrongdoing. Furthermore, the PSLRB 
and CIRB operate by means of public hearings, and public hearing risks compromising the confidentiality 
of those who make disclosures about wrongdoing. 


The PSIC should be in a position to explain to those who are contemplating making a disclosure, not 
only what is involved in such an investigation, but how any resulting reprisal complaint would be 
handled. At the moment, because the PSIC does not manage the reprisal process, he or she cannot 
offer those explanations or assurances. 


Faced with having to deal with a second and unrelated organization should reprisal result, it seems 
likely that at least some prospective employees considering making a disclosure will decide it is all 
too complicated and not come forward. 


A third issue presents potential complications, those instances when the employer claims that the 


disciplinary measures applied against an employee who has made a disclosure are unrelated to the 
disclosure. The employer may insist that the disciplinary measures were merited for other reasons. 
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On one hand, an employer must retain the right to discipline employees for legitimate reasons. On the 
other, the fact that a public servant brings an allegation of wrongdoing to the Public Sector Integrity 
Commissioner in good faith, whether or not the alleged wrongdoing is substantiated, can never be a 
legitimate reason for overt or subtle discipline. It is a reasonable practice that when discipline is imposed 
after such a disclosure, the onus is on the employer to establish that it was unrelated to the disclosure. 

If the employer cannot, it is assumed to be a prohibited act of reprisal. 


No time limit should be imposed within which to file a complaint of reprisal. Reprisals can take many 
forms and it may take time before a reprisal becomes apparent to the person concerned. A one-year 
presumption should be created, starting at the time the disclosure was made. Such a presumption should 
state that any action by an employer against an employee will be considered an act of reprisal. This would 
clearly place the burden on the employer to justify his or her action. 


2.9 Protecting Identities and Personal Information 


If we are to reduce the risk of reprisal against those who bring allegations of wrongdoing to the Public 
Sector Integrity Commissioner, legal provisions must be in place to protect the identity of persons 
involved in the disclosure process. 


The Public Service Integrity Office has found that public servants—particularly those still actively 
employed in the public service—are reluctant to disclose information about wrongdoing because 
they fear their names could be released through an access to information request. 


Over the years, I have received a number of anonymous allegations. In the vast majority of these cases, 
it is reasonable to assume that the anonymity was motivated by a fear of reprisal. While legitimate, 
anonymous disclosures are also undesirable, since they allow more scope for malice and frivolity. 
They are also difficult to investigate, since the person making the disclosure cannot be questioned. 

As a result, issues raised in the allegation cannot always be completely followed up. This, in turn, may 
create the incorrect impression that nothing is being done about the allegation. 


Therefore, it is my view that the identities of persons making allegations, and the identities of witnesses 
involved in the disclosure process, should be disclosed only in limited circumstances. The same should 
be true of any other personal information that might reveal their identities. Exceptions should be made 
only when the rules of natural justice make it a requirement, or in those rare circumstances when the 
public interest takes precedence over the privacy rights of the employee who made the disclosure. 


While the new legislation does provide for that protection, it does so for only five years. I doubt that this 
will be sufficient reassurance for those who are still members of the public sector when that five-year 
period ends. The information should be released only upon consent of the individual concerned. 


As for non-personal information, contrary to the five-year protection provided for in the Act, I see no 
reason why, once the investigation is completed and all subsequent reviews and appeal avenues exhausted, 
such information should not be made available via an access to information request, provided the 
information in question is not subject to any disclosure restriction under any Act of Parliament. 


I consider it to be of the utmost importance that the PSIC be as transparent as possible to Parliament 

and the public. Nevertheless, I believe that non-personal information should be protected from disclosure 
while the investigation is ongoing. Investigations of wrongdoing are serious and complex, and often 
unfold in unexpected ways. Attempting to second guess what harm may result from releasing information 
before an investigation is completed is hazardous at best. It is entirely possible that the investigation, and 
one or more of the parties involved, could be harmed as a result. 


ANNA REPORT TO PAR IIAMBPENT= 2004-2005 ad 


2.10 The Jurisdiction of the Public Sector Integrity Commissioner—a 
Wider Umbrella but Remaining Restrictions 


The new disclosure legislation greatly extends the institutional coverage of the Public Sector Integrity 
Commissioner compared to that of the Public Service Integrity Officer at present. Almost the entire 
federal public sector will have access to the PSIC, including departments, agencies, separate employers, 
Crown Corporations and members of the RCMP. Only the Canadian Forces, the Canadian Security 
Intelligence Service (CSIS) and the Communications Security Establishment (CSE) will be excluded. 


While the extension of access is welcome, I maintain that the Canadian Forces, CSIS and CSE also merit 
access to the PSIC. Members of those institutions should have access to an extra-departmental and 
independent investigative body on the same grounds as others in the public sector. Any security issues 
that arise ought to be, and could be, protected by the PSIC. In any case, such issues would not normally 
be the subject matter of disclosures. Not all the activities of those institutions are security-related. Like 
any other government department or agency, they have normal governmental operations and 
management responsibilities, any of which could become the subject of allegations of wrongdoing within 
the scope and definitions of the new disclosure legislation. 


I previously proposed that no matter what the source, if the allegation of wrongdoing meets the proper 
criteria, such as credibility, good faith and public interest, the PSIC should be authorized to receive and 
investigate the allegation. To do otherwise risks remaining unaware of those serious instances of 
wrongdoing known only to those outside the public service. The new legislation, in a somewhat 
convoluted manner, appears to make that possible. It states that the PSIC may initiate an investigation 
on the basis of any information provided “by a person who is not a public servant” if the PSIC “believes 
on reasonable grounds that the public interest requires an investigation.” 


I also proposed that the PSIC be allowed to follow the evidence wherever it leads, including beyond the 
public sector. Not giving the PSIC the ability to do so could result in unfair or incomplete investigations. 
For example, a public servant may appear to be exclusively responsible for a wrongdoing when in reality 
others beyond the public service share responsibility. For the same reason, the PSIC should be able to 
collaborate and exchange information with other appropriate investigative bodies. 


The disclosure legislation was not, however, amended to provide for that. It states that when it becomes 
necessary to obtain information beyond the public sector, the Commissioner “must cease that part of the 
investigation and he or she may refer the matter to any authority that he or she considers competent to 
deal with it.” That restriction could seriously limit some investigations and, on grounds of fairness to the 
public servant concerned or other parties, could lead to closing it down. 


A related example is equally troubling. How can the PSIC make a finding when it is alleged that the 
responsibility for the alleged misconduct rests with a member of a tribunal? After all, members of an 
administrative tribunal are Governor-in-Council appointees, not public servants. In effect, the new 
legislation prohibits the PSIC from even questioning anyone who is not a public servant. Still more 
explicitly, the legislation states that when the subject matter of a disclosure relates solely to a decision 
made in the exercise of an adjudicative function under an Act of Parliament, the investigation must cease. 
That restriction would presumably and regrettably shut down or prohibit investigations involving a 
public servant working with a tribunal member. 


It is reasonable and correct to prohibit the PSIC from investigating the decisions of such adjudicative 
bodies. It is not clear, however, if the PSIC would be prohibited from investigating whether that body’s 
procedures or processes met the legal requirements of the applicable statute. Denying the PSIC that 
authority would prejudice or make impossible a complete and fair investigation when a public servant 
makes an allegation about wrongdoing by a tribunal member. 
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If the intent is to exclude from investigation by the PSIC only the adjudicated decisions, and not the 
tribunal activities, then that should be made explicit in the provision. 


Finally, it is worth noting that tribunals with adjudicating functions carried out by Governor-in-Council 
appointees, comprise a significant segment of the public sector. 


The legislation includes the following welcome provision to the list of wrongdoings: “knowingly directing 
or counseling of a person to commit a wrongdoing.” It is conceivable that a Governor-in-Council 
appointee, or others who are not public servants, could be credibly alleged by a public servant to have 
done just that. This provision provides further support for permitting the PSIC, at least in some 
circumstances, to include Governor-in-Council appointees and others beyond the public sector within 
the scope of an investigation of the alleged wrongdoing activities carried out by a public servant. 


2.11 Reporting to Parliament—Numbers Alone? 


An obvious advantage of establishing, in law, a Public Sector Integrity Commissioner reporting to 
Parliament is that it gives the Commissioner the right and the duty to report to Parliament. In effect, 
this puts into the public domain information about allegations and findings of wrongdoing in the 
public sector. Also, the public’s access to the details about these allegations would be limited only by 
considerations of confidentiality, privacy and access to information. Reporting numbers and statistics 
alone would clearly not meet a test of the fullest possible disclosure. 


At first glance, it may appear that the new legislation is overly restrictive in what may be reported. 
However, when considered in full and in context, that does not appear to be the case. 


Both the Disclosure Policy and the new legislation require that the annual report provide numbers—for 
example, the number of inquiries, disclosures, cases acted upon and investigations commenced. On the 
other hand, both allow more open reporting. The Disclosure Policy does this by stating that the numbers 
are “a minimum.” This has permitted me to go considerably beyond numbers in my annual reports. 
While the new legislation calls for numbers to be disclosed in the annual report, it also permits the 
disclosure of “any other matter that the Commissioner considers necessary.” 


As well, after listing all the forms of information that cannot be disclosed, it provides some grounds and 
exceptions for releasing that information, including: 
* to refer matters under section 34 (referring matters to other authorities); 
* to establish grounds for findings or recommendations in special or annual reports; and 
* when the public interest in making the disclosure clearly outweighs the potential harm from 
the disclosure. 


I question why the PSIC should be the one doing the balancing. Preferably the PSIC should provide 
the fullest possible picture to Parliament so it can decide what needs attention or action on public 
interest grounds. 


Nevertheless, with the degree of latitude and discretion provided, it should be possible for the 
PSIC’s annual and special reports to Parliament to reflect, in an accurate and comprehensive manner, 
the following: 
* the status of disclosures about wrongdoing in the public sector; 
* recommendations by the PSIC; and 
* what relevant public sector institutions have done or are doing to rectify the wrongdoing and 
to sanction the wrongdoers. 
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Conclusion 


The observations and concerns discussed above are not intended to suggest that the new disclosure 
legislation is fatally flawed. It is not. The Public Servants Disclosure Protection Act constitutes a major step 
forward, a vast improvement over the present Disclosure Policy and the mandate and powers of the Public 
Service Integrity Officer. 


It should be noted again that some of the concerns I have raised above are beyond and not subject to 
mere legislative solutions. Even the most theoretically and practically ideal legislation cannot and should 
not attempt to regulate everything within a sphere of activity. Given the complexities and contentiousness 
of many of the issues associated with whistleblowing, there will remain, and should remain, a wide 
latitude for the exercise of wise ethical and practical judgment and the development of tested practice. 
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The mandate of the Public Service Integrity Officer is to act as a neutral entity on matters of internal 
disclosure of wrongdoing. In particular, he or she assists employees who: 
* believe that their issue cannot be disclosed within their own department; or 
- raised their disclosure issue(s) in good faith through the departmental mechanisms but believe that 
the disclosure was not appropriately addressed. 


Disclosure—is defined as information raised within the organization in good faith, based on reasonable belief, 
by one or more employees concerning a wrongdoing that someone has committed or intends to commit. 


Wrongdoing—is defined as an act or omission concerning: 
* a violation of any law or regulation; 
* a breach of the Values and Ethics Code for the Public Service, 
* misuse of public funds or assets; 
* gross mismanagement; and/or 
* a substantial and specific danger to the life, health and safety of Canadians or the environment. 


More specifically, the responsibilities of the Public Service Integrity Officer are: 


ie 
ve 


10. 
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to provide advice to employees who are considering making a disclosure; 

to receive, record and review the disclosures of wrongdoing received from departmental 
employees and/or the requests for review submitted from departmental employees; 

to establish if there are sufficient grounds for further action and review; 

to ensure procedures are in place to manage instances of wrongdoing that require immediate or 
urgent action; 

to initiate investigation when required, to review the results of investigations and to prepare reports, 
and to make recommendations to Deputy Heads on how to address or correct the disclosure; 

in special cases, or in cases when the departmental responses are not adequate or timely, to 
make a report of findings to the Clerk of the Privy Council in his or her role as head of the 
Public Service; 

to establish adequate procedures to ensure that the protection of the information and the 
treatment of the files are in accordance with the Privacy Act and the Access to Information Act, 
to protect from reprisal employees who disclose information concerning wrongdoing in 

good faith; 

to monitor the type and disposition of cases brought to the attention of the Public Service 
Integrity Officer; and 

to prepare an Annual Report on his or her activities to the President of the Privy Council for 
tabling in Parliament. 
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As a minimum, the Annual Report should cover the number of general inquiries and advice; the number 
of disclosures received directly from departmental employees and their status (e.g. rejected, accepted, 
completed without investigation, still under consideration); and the number of disclosures investigated, 
completed, still under consideration. The same data would be provided in relation to requests for review. 


The Report could include an analysis of the categories of disclosures and recommendations to improve 
the processes. 


* Policy on the Internal Disclosure of Information Concerning Wrongdoing in the Workplace 
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Appendix B 


2004-2005 EXP-EN-D:ET-UR-ES 


Description 
Personnel 
Number of employees 9 
Personnel Costs ($000) 
Salaries 875 
Employee Benefits Wes. 
Sub-Total 1 050 


Other operating expenditures 


Travel 4] 
Communications 6 
Printing 18 
Training 12 
Computer services 118 
Other professional / Specialised services 49 
Materials / supplies 36 
Other SM 
Levy for administrative services provided 

by Treasury Board Secretariat 54 
Sub-Total S74 
Grand Total 1 421 


Source: TBS, Financial Report System 


In accordance with the policy on the proactive disclosure of travel and hospitality expenses for selected 
government officials, the PSIO details are available on the PSIO Web site at www.psio-bifp.gc.ca. 
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The Honourable Michael Chong 

President of the Queen’s Privy Council for Canada 
Minister of Intergovernmental Affairs 

House of Commons 


Ottawa ON KIA OA6 


Dear Minister: 


Pursuant to the Treasury Board Policy on the Internal Disclosure of Information Concerning Wrongdoing 
in the Workplace, it is my pleasure to transmit for tabling in Parliament my 2005-2006 Annual 
Report as the Public Service Integrity Officer. 


This Report will be my last since my five-year term in this position is rapidly coming to an end. 
At about the same time, this presently policy-based Office will very likely become radically 
transformed on the basis of legislation, specifically the Public Servants Disclosure Protection Act. 
That is a very welcome prospect, one that I have beeh advocating since my first Report to 
Parliament. The result will be the establishment of a Public Sector Integrity Commissioner as an 
independent agent of Parliament with robust investigative powers, and a regirtie able to make 
findings, apply remedies and protect whistleblowers from reprisal more decisively and effectively. 


Part One of this Report provides a summary of the operations of my Office from April 1, 2005 
to March 31, 2006. This part of the Report provides the relevant statistics for the period in 
question, including brief descriptions and outcomes of completed cases. 


Part Two of the Report contains my reflections on a number of issues. The first has to do with 
the various contributions of my Office to the legislation to establish the role and office of the 
new Public Sector Integrity Commissioner. Another such issue concerns the time and efforts 
devoted by my Office to transition planning for the expected new regime. In the Report, I also 
indicate the many positive features of the new legislation, and point to a number of aspects that 
could be improved. As well, I reflect on the remaining realities and challenges that will endure 
despite even the best regime and legislation. 


In a final section of Part Two, I express my sincere thanks to all the staff members of my Office 
for their exemplary and professional expertise and support during my five years in this position. 
They are all a credit to the Public Service and the new Commissioner will be fortunate indeed to 
inherit them as the nucleus of his or her Office. 


Yours Sincerely, 


Edward W. Keyserlingk 
Public Service Integrity Officer 
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ANNUAL REPORT TO PARLIAMENT 2005-2006 _ III 


Part One of the Public Service Integrity Officer Annual Report to Parliament describes the activi- 
ties of the Public Service Integrity Office (PSIO) for the 2005-2006 fiscal year. As in previous 
years, the annual report focuses on the Public Service Integrity Officer’s investigation of internal 
disclosures of wrongdoing made by public service employees. 


Also described in Part One are the Public Service Integrity Officer’s mandate and case management 
practices, as well as the challenges and accomplishments of the past year. These are supplemented 
by case statistics and analysis. Finally, Part One contains brief descriptions of completed cases— 
under the different headings of wrongdoing—and their outcomes. 


In Part Two, the Public Service Integrity Officer reflects on and analyses his five years of working 
with the Policy on the Internal Disclosure of Information Concerning Wrongdoing in the Workplace. 
He also presents his views on Bill C-2 and the proposed amendments to the Public Servants 
Disclosure Protection Act and the establishment of the Public Sector Integrity Commissioner. 


IV PUBLIC SERVICE INTEGRITY OFFICER 


PART ONE 


OVERVIEW OF ACTIVITIES 


1.1 MANDATE AND JURISDICTION 


The Public Service Integrity Office (PSIO) was established by the Treasury Board’s Policy on the 

Internal Disclosure of Information Concerning Wrongdoing in the Workplace (hereafter identified as the 
Disclosure Policy). Both the Disclosure Policy and the PSIO became effective on November 30, 2001. 
The Disclosure Policy sets out PSIO’s mandate (summarized in Appendix A) and its general procedures. 


The jurisdiction of, and access to, the PSIO extends to the nearly 180,000 public service employees 
who work in the departments and agencies under the purview of the Treasury Board as the 
employer. The remaining 280,000 public sector employees — those who work for separate 
agencies and Crown Corporations such as the Canada Revenue Agency and the Canada Post 
Corporation, as well as the Canadian Forces — are excluded from the purview of the PSIO. 
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The PSIO was created as an alternative to the departmental process—also established by the 
Disclosure Policy—tfor the reporting, review and investigation of wrongdoing in the public interest. 
Through the departmental process, managers must not only promote openness in their interaction 
with employees, they are required to act promptly when information concerning wrongdoing is 
brought to their attention. The Disclosure Policy also sets out a role for a designated departmental 
senior officer who is appointed by, and reports to, the Deputy Head of the department (or agency). 
This designated senior officer is responsible for addressing disclosures from within the department, 
initiating investigations and making recommendations as appropriate. 


The Disclosure Policy defines wrongdoing as an act or omission concerning: 


a violation of any law or regulation 

a breach of the Values and Ethics Code for the Public Service 

misuse of public funds or assets 

gross mismanagement 

a substantial and specific danger to the life, health and safety of Canadians or 
the environment 


1.1.1 Protection from Reprisal 

In addition to investigating and reporting on disclosures of wrongdoing, the PSIO protects from 
reprisal those employees who disclose information concerning wrongdoing. The fear of job 
reprisal and retaliation is widely considered to be the largest obstacle to employees making 
disclosures of wrongdoing. 


The PSIO treats complaints of reprisal separately from the investigation of the disclosure and as 
such these are included in the total number of cases under review. 


...no employee shall be subject to any reprisal for having made a good faith disclosure 
in accordance with this policy, or in the course of a parliamentary proceeding or an 
inquiry under Part | of the Inquiries Act related to the 2003 Report of the Auditor 
General of Canada. This includes employees who may have been called as witnesses. 
Reprisal may include any administrative and disciplinary measures. 


Disclosure Policy 


1.1.2 Confidentiality and Information Protection 

The PSIO does its utmost to protect the identities of those who make disclosures of wrongdoing 
and of other parties involved in the case. Clearly, the expectation of confidentiality is a high priority 
for all parties. 


However, the PSIO is subject to both the Access to Information Act and the Privacy Act. As a result, 

it must respond to requests for information accordingly. The PSIO must also comply with the rules 
of natural justice, allowing individuals against whom an allegation of wrongdoing or reprisal is made 
to know who made the allegations. Consequently, the PSIO can give public service employees only 
qualified assurances that their identity—and the information they provide—will be held in confidence. 


Personal information can be withheld only in limited circumstances, as prescribed by law. For 
example, personal information can be withheld when a person’s identity needs to be protected 
for safety reasons or if disclosing his or her identity would be injurious to the conduct of an 
ongoing investigation. 
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1.2 THE STRUCTURE OF THE PSIO 


The PSIO office complement remains mostly unchanged. Supporting the Public Service Integrity 
Officer are an executive director, two legal advisors, three investigators, an office manager and an 
intake coordinator. 


While the PSIO continues to operate independently in its investigations, it relies to some extent on 
other government departments and agencies or contractual arrangements for corporate administration 
and technical services. Expenditures incurred in these areas are presented in Appendix B. 


When proposed amendments to the Public Servants Disclosure Act under Bill C-2, the Federal 
Accountability Act, become law and a coming into force date is set, the PSIO will undergo sub- 
stantial changes to become the Office of the Public Sector Integrity Commissioner. In anticipation 
of these changes, the PSIO is examining the organizational requirements, taking into account 
expanded jurisdiction and legal obligations. 


1.3 PUBLICIZING AND REACHING THE PSIO 


As in previous years, the Public Service Integrity Officer and Office staff participated at various 
events to promote the work of the PSIO and to inform various communities of public service 
employees, bargaining agents and heads of agencies and departments. As much attention during 
the year was devoted to the development and passage of legislation, these information activities 
by the PSIO were somewhat less extensive and frequent than in previous years. 


PSIO representatives attended a number of events outside the public service to talk about the 
Disclosure Policy and the PSIO’s experience under that regime. Examples include exchanges with 
a representative of the US Office of Special Counsel, an address at the Annual Conference of the 
Council on Governmental Ethics Laws (COGEL) held in Boston and participation at events 
organized by the Ethics Practitioners Association of Canada. The PSIO had the pleasure of a visit 
by the Nova Scotia Ombudsman and of hosting delegations from the People’s Republic of China 
and the Republic of Korea. 


1.4 THE CASE MANAGEMENT APPROACH 


Inquiries and disclosures received by the PSIO in the past year arrived by various means, including 
mail, telephone, e-mail and visits to the office. The PSIO addresses each inquiry promptly, providing 
referrals as required and seeking clarification and additional information when it appears the 
matter is within PSIO’s mandate. 


When screening potential disclosures, the PSIO: 


e assesses whether the department involved in the allegation is subject to the 
Disclosure Policy; 


e ensures the person making the disclosure is a public service employee; and 


e determines whether the allegations fall within the definition of wrongdoing (and no 
other recourse is prescribed). 


The PSIO may reject a disclosure of wrongdoing if it determines that the matter is not credible, 
is trivial, frivolous or vexatious, or if the disclosure was not made in good faith. 
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When it is determined that a case does fall within the PSIO mandate, an in-depth review is 
conducted to determine if a full investigation is required. In such cases, additional information 
and documentation is obtained from the employee or researched through public sources. This 
approach ensures that the PSIO investigator is well versed in the subject area related to the 
alleged wrongdoing and, therefore, well positioned to determine the best course of action. 


Due to the nature of the definition of wrongdoing, and the variety of concerns it may cover within 
the scope of the federal public service, the PSIO often finds it necessary to conduct extensive 
research on the subject area of the alleged wrongdoing. A thorough analysis may be required to 
determine the application of law, regulation, policy or other governing rules. Legal opinions or 
assessments by various experts, along with consultations, may be needed to learn more about the 
applicable rules and operational requirements. This may be followed by an assessment of permis- 
sible management flexibility, allowable discretion, whether another preferred recourse exists, and 
a determination of what would constitute wrongdoing. 


The PSIO holds regular meetings to discuss cases as they reach key stages. Following the initial 
screening and review stage, each case assigned to an investigator is presented at the meeting. There, 
it is discussed and evaluated to determine the next steps. To ensure the greatest possible diversity 
of perspectives, and to thoroughly review the issues at hand, every member of the PSIO participates 
and contributes expertise and knowledge to the discussion. 


When the PSIO determines that a formal investigation is required, the Public Service Integrity 
Officer normally informs the Deputy Head and requests the collaboration of the department. The 
Deputy Head (or a senior departmental representative) and the person making the disclosure are 
separately informed, in writing, of the nature of the allegations, the issues to be investigated, and 
the PSIO’s general approach to the investigation. 


At the onset of each investigation, the investigator contacts the department to obtain an account 
of events and to secure relevant documentation. As the investigation progresses, the investigator 
may also seek perspectives from the person making the disclosure, witnesses, the alleged wrongdoer 
and other concerned parties. All of this information is then reviewed and assessed to determine 
whether the activity in question constitutes wrongdoing. 


All parties are informed of the progress of the investigation and given the opportunity to respond 
or provide their views. 


When a formal investigation is concluded, a preliminary report of findings is provided to the 
department and to the employee who made the allegation for their comments. A final report is 
then issued. Where wrongdoing is found, the report includes recommendations for addressing 
and correcting the matter. Normally, the PSIO will follow up on those recommendations until 
the matter is resolved. 


If a department or agency does not respond appropriately, or in a timely manner, to the PSIO’s 
findings and recommendations, the Public Service Integrity Officer can submit a report to the 
Clerk of the Privy Council, seeking his or her intervention as the head of the Public Service. No 
such reports were made in the past year. 


The PSIO case management approach is designed to meet the requirements of the Disclosure Policy: 
e To establish if there are sufficient grounds for further action and review 
e To initiate an investigation when required 


e To review the results of investigations 
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e To prepare reports and make recommendations to Deputy Heads on how to address or 
correct the disclosure, and 


e In some special cases, or when the departmental responses are not adequate or timely, to 
make a report of findings to the Clerk of the Privy Council in his or her role as head of 
the Public Service. 


1.5 STATISTICS 


In addition to receiving hundreds of telephone calls seeking information, clarification and advice, 
the PSIO recorded 39 contacts in 2005-2006. In 60 per cent of those contacts, the PSIO took no 
further action because the concerns raised did not fall within the domain of the Disclosure Policy. 


The following table shows the number of files reviewed and investigated by the PSIO—and their 
disposition—in the past year: 


FILES REMAINING AT END OF 2004-2005) 


FILES OPENED IN 2005-2006(2) 
9 
0 
8 
i 


TOTAL FILES FOR REVIEW AND INVESTIGATION IN 2005-2006 


Files closed after intake or preliminary review stage 

e Files closed after referral 

e ——- Files closed: no jurisdiction) 

e Files closed: allegations found to be not substantiated 


Files closed after research, review and investigation RS 

Files closed after referral 8 
e ——- Files closed: no jurisdiction@) 0 
e Files closed: allegations found to be not substantiated 5 
e _ Files where allegations were founded Z 


INVESTIGATIONS ONGOING AS OF MARCH 31, 2006 


Over the past year, the PSIO completed eight investigation reports. In each case, the PSIO sent 
its findings with recommendations to the respondent organization. 


After extensive investigations and interactions with the parties concerned, the PSIO found 
wrongdoing in two of those cases. However, even when no wrongdoing was found, the PSIO 
offered suggestions and recommendations for improving departmental procedures, communications 
and interactions with employees, and the program clientele. This approach elicited full co-operation 
from all departments concerned. 


In the two cases where the PSIO found wrongdoing, the parties were provided with 
recommendations for addressing the matter. 


() Fiscal year 2004-2005, from April 1, 2004 to March 31, 2005 
(2) Fiscal year 2005-2006, from April 1, 2005 to March 31, 2006 


(3) “No jurisdiction” refers to circumstances where it turned out that the PSIO did not have a mandate to continue to 
investigate such as: the person or disclosure did not qualify under the terms of the Disclosure Policy; the wrongdoing 
alleged took place too long before the Disclosure Policy came into effect; it was not in the public interest to investigate; or, 
the allegations had been considered or would be dealt with better by another federal board, tribunal or court. 
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FILES BY CATEGORY OF WRONGDOING 

Violation of Law or Regulation 

Breach of the Values and Ethics Code for the Public Service 
Misuse of Public Funds or Assets 

Gross Mismanagement 


A Substantial and Specific Danger to the Life, Health and Safety 
of Canadians or the Environment 


Reprisal for making an allegation of wrongdoing" 
Conflict of Interest 

Harassment, Abuse of Authority, Interpersonal Conflict 
Others 

TOTAL 


ELAPSED TIME TO DISPOSE OF CASES 
AS OF MARCH 31, 2006 


Number of cases 


1 As of January 1, 2005, complaints of reprisal are recorded as distinct from the disclosure of wrongdoing. 
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1.6 CASE HIGHLIGHTS (BY CATEGORY OF WRONGDOING) 


Violation of Law or Regulation (Nine cases) 


In 2005-2006, the PSIO concluded the review of nine cases in which the allegations related to 
the violation of a law or regulation. 


Of the nine cases, after some review and research to establish whether it was a matter for the PSIO 
to deal with, three were closed when it was determined that the PSIO did not have jurisdiction. 


Of the remainder, four cases were investigated by the PSIO and resulted in a report to the 
concerned department. Of these, three allegations were unfounded and one case was founded. 


The first case, which was a review of a departmental internal disclosure investigation, dealt with 
allegations that Agriculture and Agri-Food Canada: 1) violated the provisions of the Public Servants 
Inventions Act by not recognizing the employee’s ownership of an intellectual property that he 
developed; 2) did not award the employee financial compensation under the Act for the exploitation 
of the invention which was commercially licensed by the Department; and, 3) failed to enforce 
the contractual provisions of the licensing agreements and collect royalties. The departmental 
senior officer (for internal disclosures) investigated the matter and produced a detailed report 
finding that the allegations were unfounded. The report explained that the department had the 
authority and was justified in its decision respecting the licensing agreements. Regarding the 
application of the Public Servants Inventions Act, although the invention had been properly assigned 
to the Crown there were strong differences of opinion between the employee and the department 
as to how the intellectual property was exploited. Since the Act allows a public servant to apply 
to the Minister to resolve issues surrounding their invention and eligibility for awards, the PSIO 
referred the disclosing employee to that mechanism. The PSIO review of the departmental senior 
officer’s investigation file and the ensuing report concluded that no wrongdoing was found. 


In a similar case involving the Department of National Defence, an employee alleged that the 
department did not properly manage his intellectual property by not adequately commercializing 
the invention. The PSIO review noted that the allegations, although plausible, were based on 

the employee’s beliefs and not supported by any evidence, whereas the department provided 
explanations and documentary evidence for its decisions regarding the commercialization of the 
intellectual property. The PSIO concluded that the allegations were unfounded 


The PSIO also investigated an allegation relating to a violation of the Income Tax Act at the 
Department of Veteran Affairs. The allegation centered on the hiring of specialised expertise 
through contractors who were working as employees, thus creating an employee-employer 
relationships. The department acknowledged that a number of contractors were hired to perform 
duties similar to those of employees and explained that it was attempting to manage both scarcity 
of resources and an increased workload in some of its offices. The department reassured the PSIO 
that it was aware of the requirements of the Income Tax Act and that it was monitoring the matter 
closely so that no employer-employee relationships would be created with its contractors. 


The PSIO investigated an allegation that some Immigration and Refugee Board Members were 
not writing their own decisions in five cases and that there were numerous instances of reprisal 
against the employee. This case was investigated first by the department who did find wrongdoing 
in one case and who responded to remedy the matter. The PSIO’s investigation concluded that 
wrongdoing was found in a second case. In regards to the reprisal complaint, the PSIO concluded 
that there were no reprisals against the employee for making an internal disclosure of wrongdoing. 


3. (PUBLIC: SERVICE INTEGRITY OFFICER: 


An application for judicial review has been made to the Federal Court. The Court has granted the 
PSIO permission to make a submission as an intervener in order to explain its jurisdiction and 
the making of its record. The Federal Court heard the matter in October 2006. The outcome of 
this judicial review will be reported in the next annual report.? 


In its previous annual report, the PSIO reported that one of its cases was the subject of a judicial 
review, which resulted in the Court allowing the application for judicial review and referring the 
matter back to the PSIO for reconsideration.3 This new investigation is ongoing. 


As of March 31, 2006, two cases remained open and under investigation. These will be covered 
in the next annual report. 


A Breach of the Values and Ethics Code for the Public Service (Four cases) 


Of the four cases before the PSIO alleging a breach of the Values and Ethics Code for the Public 
Service, two were referred to other organizations, one was concluded after the PSIO determined 
that it did not have jurisdiction and the other was investigated. 


The PSIO investigated an allegation that Citizenship and Immigration Canada improperly laid-off 
of a group of determinate employees in an office. The employees submitted that there was a lack 
of transparency and fairness in doing so and that the situation constituted a serious breach of the 
Values and Ethics Code for the Public Service. 


The PSIO reviewed the matter and was informed by the department that in response to budget 
constraints and operational imperatives, it had decided to stabilize its workforce by offering 
indeterminate appointments to its most qualified term employees. It was also decided that term 
employment would not be renewed nor extended when the terms expired. However, each term 
employee was provided with the opportunity to participate in a number of selection processes 
for indeterminate employment before the expiry of their term. The PSIO verified the evidence 
and established that the employees who were making the allegations received equal treatment 
and had benefited from all possible tools and other supports in preparing for the competitions. 


The PSIO concluded that the department’s actions did not constitute a breach of the Values and 
Ethics Code for the Public Service. 


Misuse of Public Funds or Assets (Five cases) 


In 2005-2006, the PSIO considered five cases alleging the misuse of public funds or assets. Three 
cases were concluded at an early stage when it was determined that the PSIO did not have juris- 
diction in one case and referred the employees to their departments in the other two cases. 


The fourth case considered and investigated by the PSIO concerned a review of a departmental 
investigation on a disclosure of wrongdoing. In this case, it was alleged that an employee of the 
Department of Natural Resources Canada was stock trading during business hours and may have 
been using departmental confidential information to do so. The PSIO reviewed the departmental 
senior officer’s investigation and findings indicating that the allegations were founded and 
recommending that disciplinary action be taken. The PSIO concluded that the department’s 
investigation was properly conducted and that its response and actions were fair and reasonable. 


As of March 31, 2006, one case in this category remains open and is under investigation. 


2 Selwyn Pieters v Canada, (Attorney General), FCC, T-1278-05. 
3 Chopra et al. v Canada,(Attorney General) 2005 F.C. 595. 
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Gross Mismanagement (Six cases) 


Of the six cases in this category, four were dealt with quickly and resulted in referrals to other 
organizations in two cases and in the other two cases the files were closed when it was determined 
that the PSIO did not have jurisdiction. 


Of the two cases investigated by the PSIO, one case was determined to be unfounded and the 
other founded. 


The PSIO investigated an allegation concerning the reliability of the computer and information 
management systems of Health Canada. It was alleged that the policy covering the archiving of 
e-mails was not being respected and that there was no corrective action being taken by the depart- 
ment. The employee contended that this resulted in the department’s computer systems being 
unnecessarily overloaded. He added that combined with the incompatibility of certain software 
programs, the situation not only constituted mismanagement, but also involved an unacceptable 
risk to public health and safety, because the system risked crashing or failing in the event of a 
major public health emergency, when it would be imperative to find information and communicate 
accurate facts within very tight deadlines. 


The department was informed of the nature of the allegations and responded to PSIO inquiries 
relating to the allegation. The PSIO also interviewed representatives of the Public Health Agency 
of Canada given its role as a primary user of the referenced network and as the developer of the 
national health emergency system. After further analysis and review of emergency plans, the PSIO 
concluded that Health Canada’s computer systems are updated regularly according to established 
plans and norms and that its updates and simulations suggest that the computer systems are able 
to deal with communications requirements in an emergency situation. As such, the allegations 
were unfounded. 


In another case, it was alleged that the Correctional Service of Canada had grossly mismanaged 
from the start several formal harassment complaints lodged by an employee. The employee explained 
that the situation constituted gross mismanagement due to the many errors and inappropriate 
interventions, along with the department’s obvious inability to resolve the situation, which had 
persisted for some years. 


Prior to taking on this case, the PSIO examined the matter closely given that the Policy on the 
Prevention and Resolution of Harassment in the Workplace provides a formal recourse for employees, 
which is not normally examined by the PSIO. Nevertheless the PSIO decided to investigate the 
matter and seek a resolution given the seriousness of the allegation, the impasse between the parties 
and the time taken to resolve the matter. 


The PSIO quickly determined that the allegation was founded and the department agreed to 
resolve the matter. The PSIO investigator then spent considerable time acting as a facilitator to 
aid the parties in working out a resolution. In the end, the PSIO was informed that sufficient 
progress was made under this facilitation and that the parties themselves would be able to arrive 
at an agreement. 


A Substantial and Specific Danger to the Life, Health and Safety of Canadians or the 


Environment (No cases) 


No cases were reported in this category. 
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Complaints of Reprisal 


The PSIO continues to be guided by the Disclosure Policy in assessing what constitutes an act of 
reprisal. The PSIO first considers whether the employee made the internal disclosure of wrongdoing 
to a supervisor or other manager, to the departmental senior officer or to the Public Service 
Integrity Officer. Next, the PSIO investigates and evaluates whether there is a link between the 
alleged act of reprisal and the original internal disclosure of wrongdoing. 


The PSIO received one complaint of reprisal in the past year. Another two remained from the 
previous year. The PSIO concluded one case and referred the employee to his department as he 
had also made a harassment complaint on the same matter. 


Two cases remain under investigation. 


Anonymous Disclosures 


No new anonymous disclosures were received by the PSIO in the past year. Continuing from the 
previous year, one case was concluded after some research and discussions with the department. 
In this case, given that the department had demonstrated its own due diligence in reviewing the 
matter, there was not enough information to justify a further inquiry. 


The remaining case from the previous year remains open as the PSIO monitors the department’s 
review and inquiry. This case will be concluded and reported on in the next annual report. 


REGIONAL DISTRIBUTION OF CASES 


Region 
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DISTRIBUTION OF CASES BY DEPARTMENT AND AGENCY 


Total Cases 


Department 


Agriculture and Agri-Food Canada 


Canadian Space Agency 


Citizenship and Immigration Canada 1 
Correctional Service Canada 

Fisheries and Oceans Canada 

Health Canada 

Human Resources and Social Development Canada 
Immigration and Refugee Board 

Indian and Northern Affairs Canada 


Justice Canada 


National Defence 


Natural Resources Canada 

Passport Canada 

Public Works and Government Services Canada 
Royal Canadian Mounted Police 

Transport Canada 

Veterans Affairs Canada 


Total cases 
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PART TWO 


FINAL REFLECTIONS FROM THE 
PUBLIC SERVICE INTEGRITY OFFICER 


PART TWO 


FINAL REFLECTIONS FROM THE PUBLIC SERVICE 
INTEGRITY OFFICER 


In Part Two of this Annual Report, I offer some reflections on the welcome culmination of my 
five years as the Public Service Integrity Officer. I also share some thoughts on the imminent 
creation of an independent agent of Parliament, the Public Sector Integrity Commissioner, 
and the establishment of a legislated disclosure of wrongdoing regime. Finally, given the equally 
imminent termination of my already twice-extended mandate, I am pleased to take this opportu- 
nity to thank my colleagues at the Public Service Integrity Office (PSIO) for the very best five 
years of my professional life. 


2.1 THE EVOLUTION AND REALIZATION OF LEGISLATION 
ESTABLISHING THE PUBLIC SECTOR INTEGRITY COMMISSIONER 


During the year under review, the PSIO focused mainly on its primary responsibility, the investi- 
gation and disposition of credible and good faith allegations of wrongdoing, and the protection 
of disclosers and witnesses from reprisal. These activities are addressed in Part One of this 
Annual Report. 


During that same period, as well as in subsequent months, the PSIO contributed considerable time 
and effort to the evolution and realization of legislation providing for a Public Sector Integrity 
Commissioner (PSIC). The new Commissioner will report to Parliament as an independent 
agent, will have robust investigative powers, will be legally empowered to protect from reprisal 
public servants who disclose or witness wrongdoing, and will be accessible to almost everyone in 
the federal public sector. 


Although the present PSIO staff will serve as the nucleus of the new agency, the Commissioner, 
and his or her Office, will replace the Public Service Integrity Office. As a result of its greatly 
enhanced and legislated powers, protections and independence, the PSIC will undoubtedly will 
be more credible and effective than the policy-based PSIO. 


The legislation creating the PSIC—the Public Servants Disclosure Protection Act (PSDPA)—received 
Royal Assent in November 2005. In reporting on that milestone in my 2004-2005 Annual Report, 
I commented on some of the provisions of that legislation. While it was enacted with all-party 
support in both Houses of Parliament, no date was set for the PSPDA to come into force. Shortly 
afterwards, before it came into force, an election was called. 
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In April 2006, the new government introduced Bill C-2, the Federal Accountability Act (FAA). It 
proposed a significant number of amendments to many federal statutes, including the PSDPA. 
After extensive hearings before the House of Commons Legislative Committee on Bill C-2, and 
debate in the House of Commons, the amended FAA was referred to the Senate before the 2006 
summer recess. As this Annual Report was being completed (September 2006), the FAA was the 
subject of hearings before the Senate Committee on Legal and Constitutional Affairs. In my view 
the amended Federal Accountability Act passed in the House of Commons would, for the most 
part, make an already strong PSDPA even more effective. 


2.2 PSIO CONTRIBUTIONS TO ESTABLISHING THE ROLE AND 
OFFICE OF THE PUBLIC SECTOR INTEGRITY COMMISSIONER— 
LEGISLATIVE PROPOSALS AND TRANSITION PLANNING 


Additional PSIO activities during the year in review, as well as in subsequent months, took two 
distinct forms. The first of these was the development of legislative analyses and provisions 
regarding amendments to the PSDPA proposed in the Federal Accountability Act. Those amendments 
and proposals were made in testimony before the House of Commons Legislative Committee on 
Bill C-2. The May 2006 written submission is available on the PSIO website at www.integritas.gc.ca 


The general point of the analyses and proposals to the Legislative Committee was straightforward— 
most of the proposed FAA amendments would improve the PSDPA and the effectiveness of the 
PSIC. It was, for the most part, worthy of passage. Nevertheless, my submission did propose a 
number of amendments. The submission was well received, and a number of proposals contained 
in the submission led to questions and discussion by committee members. However, those proposed 
amendments were not adopted by the Legislative Committee or subsequently by the House of 
Commons. I refer to several of these proposed amendments in Section 2.4. 


In September 2006, while this Annual Report was being completed, I was invited to testify before 
the Senate Standing Committee on Legal and Constitutional Affairs, the committee considering 
the FAA. The opening statement is also available on the PSIO website. 


The second form of activity undertaken by the PSIO in regard to the establishment of the Office 
of the PSIC was that of transition planning. That important mandate flowed from the PSDPA 
itself in that members of the PSIO are to form the nucleus of the Office of the PSIC. It was 

also acknowledged by other government branches with whom we are collaborating in transition 
planning. While some of this planning began during the year under review, it has expanded and 
intensified considerably in recent months. 


The reason for this is the realistic hope that the amended FAA will be passed by Parliament in 
the fall of 2006. It would then receive Royal Assent, followed by a coming into force date. Hopefully, 
that will be in late 2006 or early 2007. Once that effective date is established, the activities to 
establish the Office of the PSIC will intensify to ensure a smooth and effective transition from 


the PSIO to PSIC. 


Transition planning has involved and continues to involve all the members of the PSIO in one 
capacity or another. Some reorganization within the PSIO was required to ensure that each area 
of future PSIC activity has a transitional head and section focused on preparing for those activities. 
Planning has had to take into account a number of new realities. Among those is the fact that 
the staff of the Office of the PSIC will be larger than that of the PSIO. This is because the 


Commissioner’s wider mandate covers almost the entire federal public sector. 
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Another set of realities involves the far more robust and complex mechanisms, powers, protections 
and responsibilities assigned by legislation to the PSIC. They will include, for example, new 
investigative powers, new and extensive reporting to Parliament, the provision of legal advice to 
prospective disclosers, a conciliation role for complaints of reprisal, and interaction with the new 
Public Servants Disclosure Protection Tribunal (in cases not resolved by the Commissioner, the 
tribunal will make the final rulings). 


As a result, transition planning has focused on increased requirements associated with the new 
legislated regime. These include defining and writing job descriptions, departmental organization 
and reporting arrangements, establishing more refined case management and investigational pro- 
cedures, developing a legal services branch, arranging for appropriate office space, and identifying 
budget requirements and preparing related submissions. 


To their credit, PSIO staff members have pursued these demanding tasks, and continue to do so, 
without restricting or adversely affecting their primary responsibilities to investigate and report 
on disclosures of wrongdoing. 


2.3 REASONS FOR HIGH EXPECTATIONS OF THE PUBLIC SECTOR 
INTEGRITY COMMISSIONER AND THE NEW LEGISLATED 
DISCLOSURE OF WRONGDOING REGIME 


There are many excellent reasons for those in the public sector and members of the public to have 
confidence in, and high expectations of, the new legislated disclosure regime and its Commissioner. 


The Commissioner will be an independent agent of Parliament, equipped with significant inves- 
tigative tools such as the ability to require departments and individuals to produce requested 
evidentiary documents and testimony. The law provides that the Commissioner’s findings and 
recommendations be acted upon by the relevant government departments and institutions. These 
findings and recommendations, as well as any action taken as a result, will be reported to Parliament. 


The amendments to the PSDPA include significant legal protections and sanctions against reprisal. 
For example, it will become a criminal offence to take reprisal against good faith whistleblowers 
or witnesses in an investigation. When established, the Public Servants Disclosure Protection 
Tribunal, composed of Federal Court and provincial superior court judges, will rule on complaints 
of reprisal that the Commissioner—after an investigation and unsuccessful attempts at conciliation 
between the parties—is unable to resolve. 


Members of the public who are not public servants will also be allowed to make disclosures of 
wrongdoing to the Commissioner. In addition, almost everyone in the federal public sector— 
including those in separate agencies and Crown Corporations—will have access to the Commissioner. 
These are all very positive features. I and many others have long advocated for most of them. 
Along with some other positive features, they justify confidence and high expectations. 


Experience has demonstrated that pursuing civil litigation in the courts to obtain findings about 
alleged wrongdoing in the public sector, and to provide appropriate sanctions, remedies and 
compensation, may be too onerous for the plaintiff. Rather than providing the plaintiff with a 
meaningful right, court action may actually impose an unfair burden. In practice, especially given 
what is at stake, resorting to the civil courts to address public sector wrongdoing appears to 
impose too heavy a burden on individual public servants and too light a burden on the state. 


16 PUBLIC SERVICE INTEGRITY OFFICER 


Since the wrongdoing envisaged by disclosure regimes, and certainly by the one proposed, is 
primarily about activities against the public interest (rather than against private interests), it 
would be wrong to expect the individual discloser, rather than the state, to incur the significant 
costs and time involved in bringing these matters to the courts. Furthermore, courts do not 
investigate: they are limited by the evidence brought before them. 


In effect, the new legislated disclosure regime and its Commissioner will take on that burden 
rather than the disclosing public servant. While that was already the case with the PSIO, it is 
even more so with the PSIC. Unlike the courts, the Commissioner will be able to undertake 
comprehensive, independent and objective investigations and findings. In the final analysis, 
because the PSIC is an independent agent reporting to Parliament, the ultimate responsibility 
for resolving good faith and credible disclosures of wrongdoing and complaints of reprisal in the 
public sector will rest where it should—squarely on the shoulders of the government, and 
ultimately, on those of Parliament. 


To those public servants who wonder if the new legislated disclosure of wrongdoing regime will 
be effective and protective, while reducing the risk of reprisal to a minimum, I do not hesitate to 
respond in the affirmative. 


I would urge those contemplating making a good faith allegation of wrongdoing to consider the 
many positive features of the new process. First, the public servant decides whether to make a 
disclosure to the departmental senior officer or to the Commissioner. If he or she chooses the latter, 
the Commissioner will determine whether the disclosure meets the criteria for investigation. If 
the Commissioner decides there is to be no investigation, the public servant will receive a written 
explanation of the Commissioner’s decision. 


Even before a disclosure of wrongdoing is made, the Commissioner may make an independent 
lawyer available to the discloser or witness, thereby providing them with greater understanding 
of the legislation and their rights. 


Except in exceptional circumstances, for example, where the rules of natural justice require that 
the alleged wrongdoer be advised of the discloser’s identity to mount a defence, the Commissioner 
will fully protect the identity of public servants from an access to information request. 


Except for Cabinet confidences and documents protected by solicitor-client privilege, the 
Commissioner will have the power to obtain needed information and evidence from depart- 
ments and agencies. 


While the Commissioner will have recommending powers, he or she must make a report to 
Parliament when a disclosure of wrongdoing is well-founded. The report to Parliament will 
include the institution’s response as to how it intends to deal with the Commissioner’s finding 
and recommendations. This last stage in the process clearly demonstrates how seriously Parliament 
considers the matter of wrongdoing in the public sector and the need to address it effectively. 


Public servants who believe they are victims of reprisal as a result of making good faith disclosures 
of wrongdoing have every reason to have confidence in the process. They will be entitled to bring 
a complaint of reprisal to the Commissioner, who will then provide a written response within 

15 days as to whether an investigation will take place. The Commissioner may refuse to investi- 
gate only on the following grounds: the complaint may be better dealt with in another venue, it 
is beyond the jurisdiction of the Commissioner, or it was not made in good faith. 


If the Commissioner does decide to deal with the complaint, any disciplinary measure taken 
against a public servant, allegedly in reprisal for disclosing the wrongdoing, would normally be 
suspended during the process. Also, no new disciplinary action may be taken during that period. 
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After the Commissioner decides to deal with a complaint, it will be assigned to an investigator. 
The Commissioner may, at any point, choose to refer the complaint to a conciliator. If it is referred 
to a conciliator, and a settlement is reached, the Commissioner will determine whether the 
agreement is just in terms of the remedies provided to the complainant, and in the disciplinary 
sanctions imposed on the person responsible for the reprisal. If the Commissioner rejects the 
agreement, and is unable to resolve the complaint, he or she may refer the complaint to the 
Public Servants Disclosure Protection Tribunal. After hearing the matter, the Tribunal will make 
a final order which can include compensation for moral suffering. It will also determine whether 
disciplinary sanctions are appropriate. 


2.4 REMAINING REALITIES AND CHALLENGES 


A number of sobering realities continue to be at play in this area of activity. Some arise from the 
human condition; others are specific to evidentiary and similar requirements in any credible 
investigation. Still others result from limitations in the new legislation and disclosure regime. 


It will always require courage and commitment to make good faith and credible allegations of 
wrongdoing concerning one’s colleagues or superiors. This is especially true when the alleged 
wrongdoing is against the public interest rather than the actual discloser. If potential disclosers 
cannot envisage a personal benefit by way of remedial action if wrongdoing is found, the real or 
perceived risks of whistleblowing are more likely to dissuade them from stepping forward. 


Reporting wrongdoing against the public interest requires a conviction that those in the public 
sector should be honest and that the public sector should be transparent and accountable in its 
activities. Luckily, many public servants share that conviction, as well as the requisite courage to 
speak up when all else fails. However, we should not have unreasonable expectations as to their 
number. No doubt, through training and by setting positive examples in the areas of leadership, 
personal responsibility, motivation and a sense of duty and loyalty to the public, it would be 
possible to increase that number. A protective and effective disclosure of wrongdoing regime is 
also clearly essential and influential. Nevertheless, for many, averseness to risk will always be the 
prevailing and decisive reason to remain silent in the face of wrongdoing. 


Any credible investigation regime subject to legislated rules that clearly determine procedures, 
rights and duties may find that those requirements will impose a degree of reality when it comes 
to expectations. Consider evidentiary requirements. It is sometimes difficult for those who make 
good faith allegations to distinguish between claims and probative evidence, between real evidence 
and hearsay, or between suspicion and fact. While the discloser’s claims may be correct, without 
sufficient evidence it would be a violation of the rights of the alleged wrongdoer to find wrongdoing. 
In some cases, no supporting evidence at all will be uncovered, or, despite a comprehensive and 
independent investigation, the evidence will be insufficient to make a fair and conclusive finding 
of wrongdoing. 


Another reality is applicable to a legislated regime. At different points in the process, one or more 
parties will have the right to challenge a decision or procedure. For example, the Commissioner will 
be entitled to decide which cases he or she will take on and investigate. Nevertheless, if a discloser 
is told that his or her case was refused because it was not sufficiently credible or serious, he or 
she may decide to challenge that decision. As the investigation progresses, many matters could be 
challenged, including the way documentary evidence was evaluated and shared, what witnesses 
were or were not called, whether the investigation was fair to both sides, and so forth. As to the 
findings, they, too, could be reviewable. 
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While the more flexible investigative approach of the PSIO had some advantages in this area, its 
investigations were also subject to challenge. Some, in fact, were challenged. In the long run, for reasons 
of reliability and fairness, it is preferable to rigorously respect due process despite the possibility of 
appeals and consequent delays. This would be achieved through the new legislation and regime. 


A number of challenges arise from some remaining limitations in the legislation and the disclosure 
regime it envisages. In my view, while they do not constitute major flaws in the legislation or the 
regime, they do, in some respects, weaken them. If not addressed and rectified before the legisla- 
tion comes into effect, I would strongly recommend that these matters be re-examined at the 
established five-year mark for the re-evaluation and possible revision of the PSDPA. 


One such challenge concerns the access of members of the public to reprisal protection. The 
Federal Accountability Act contains a significant and important initiative in that members of the 
public who are not public servants are entitled to make disclosures to the Commissioner about 
wrongdoing by public servants. I have long recommended this initiative. In some instances, only a 
member of the public who has had dealings with a particular department and public servant may 
be in a position to know about any wrongdoing. However, unlike public servants, members of the 
public will not have access to the protection from reprisal mechanisms. The Commissioner will 
not be able to investigate complaints that they experienced reprisal as a result of their disclosures. 
Nor will members of the public have access to the Tribunal. 


Although there will be a new criminal offence and sanctions for taking reprisal against private 
sector contractors and grant recipients, it is unlikely that the police, given the difficulties of proof 
and their limited resources, will be inclined to investigate and seek charges under this offence. 
Also, since it is a criminal offence, the standard of proof is very high and difficult to meet. In the 
end, while those in the private sector are being invited to come forward with their disclosures, 
they are being asked to take real or perceived risks when they do so. Clearly, when it comes to 
protection from reprisal, they are being treated unfairly compared to public servants. 


Yet another challenge arising from a limitation in the legislation has to do with confidentiality 
and access to information. It is not easy to strike the right balance between ensuring confidentiality 
on the one hand and access to information on the other. To ensure that the disclosure regime is 
credible, and has the confidence of public servants, it is essential that the identities of persons 
making disclosures and witnesses be protected from disclosure during and after the investigation. 
That protection is ensured by the legislation. However, in my view, the amended FAA goes too 
far. It now states that any information generated in the course of an investigation must remain 
inaccessible to access to information requests. 


Such an absolute exemption surely constitutes an undue restriction on the right of the public to be 
informed about wrongdoing in the public sector and the duty to be transparent. A more balanced 
proposal, one I made to the House of Commons Legislative Committee, is to protect against 
disclosure any information gathered during an investigation only while the investigation is under way. 
Once the investigation is completed, the provisions of the Access to Information Act should apply. 


Another limitation in the legislation and disclosure regime prohibits the Commissioner from 
extending an investigation of alleged wrongdoing by a public servant beyond the public sector. In 
some instances, there may be credible evidence that an organization or individual outside the federal 
public sector could contribute to an investigation regarding alleged wrongdoing by a public servant. 
He or she may even be partially responsible. Prohibiting the Commissioner’s investigation from 
going beyond the public sector could result in an inconclusive investigation. To make a finding 
about the public servant’s responsibility in such circumstances could be grossly unfair since 
others beyond the public sector may share some or most of the responsibility. Only an investiga- 
tive regime permitted to follow the evidence wherever it leads merits full confidence and 

high expectations. 
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2.5 MY THANKS TO PSIO STAFF MEMBERS 


Whatever good things have been done and accomplished during the year under review, and since 
the establishment of the Public Service Integrity Office five years ago, all are due mainly to the 
professional skills, dedication and teamwork of each of the staff members. 


In this last section of the Annual Report, I want to publicly express my sincere thanks and praise 
for what they have contributed, individually and collectively, to every area and stage of our 
administrative, investigative, legal and legislative activities. They have been consistently thorough, 
patient, fair and respectable in their interactions with all parties involved in cases, as well as 
creative and constructive in the solutions proposed. Grateful letters in my files clearly testify to 
their exceptional work. 


As the appreciative beneficiary of their thoroughness and expert advice, I was confident that my 
decisions about the disposition of cases and related matters were always as informed as possible. 


When I was appointed to this position in 2001, some suggested that I hire from outside the public 
service. I decided not to accept that advice. It is a decision I have never regretted. Except for me, 
all the directing, administrative, investigative and legal members of the PSIO are public servants. 
In ability, hard work and sense of responsibility, they easily match or surpass those of anyone | 
have worked with in the university or private sector. 


To choose to join the PSIO, especially in the earliest stages when it was unclear how it would evolve, 
required both a sense of adventure and a commitment to the importance of an extra-departmental 
and functionally independent disclosure of wrongdoing regime in the public service. 


It has been my philosophy from the start that despite, or because of, the onerous and stressful 
responsibilities that come with being a member of the PSIO, our work environment should, as 
much as possible, be a happy and trusting one. In my view, that has been very much the case. 
And for that, every staff member deserves credit, both those who have been with me from the 
start and those who have signed on more recently. That kind of working environment does not 
just happen—it requires determination and collaboration by everyone. 


When the Public Servants Disclosure Protection Act comes into force and the new Public Sector 
Integrity Commissioner is approved by Parliament and appointed, he or she will be fortunate 

indeed to inherit these good people—all colleagues and all my friends—as the nucleus of that 
parliamentary agency. I shall miss them all. 
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APPENDI 
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APPENDIX A 


RESPONSIBILITES OF THE PUBLIC SERVICE 
INTEGRITY OFFICER* 


The mandate of the Public Service Integrity Officer is to act as a neutral entity on matters of 
internal disclosure of wrongdoing. In particular, he or she assists employees who: 


e believe that their issue cannot be disclosed within their own department; or 


e raised their disclosure issue(s) in good faith through the departmental mechanisms but 
believe that the disclosure was not appropriately addressed. 


Disclosure—is defined as information raised within the organization in good faith, based on 
reasonable belief, by one or more employees concerning a wrongdoing that someone has committed 
or intends to commit. 


Wrongdoing—is defined as an act or omission concerning: 
e a violation of any law or regulation; or 
e a breach of the Values and Ethics Code for the Public Service; or 
e¢ misuse of public funds or assets; or 
¢ gross mismanagement; or 


e a substantial and specific danger to the life, health and safety of Canadians or the 
environment. 


More specifically, the responsibilities of the Public Service Integrity Officer are: 
1. to provide advice to employees who are considering making a disclosure; 


2. to receive, record and review the disclosures of wrongdoing received from departmental 
employees and/or the requests for review submitted from departmental employees; 


3. to establish if there are sufficient grounds for further action and review; 


4. to ensure procedures are in place to manage instances of wrongdoing that require 
immediate or urgent action; 


* Policy on the Internal Disclosure of Information Concerning Wrongdoing in the Workplace. 
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5. to initiate investigation when required, to review the results of investigations and to 
prepare reports, and to make recommendations to Deputy Heads on how to address or 
correct the disclosure; 


6. in special cases, or in cases when the departmental responses are not adequate or timely, 
to make a report of findings to the Clerk of the Privy Council in his or her role as head 
of the Public Service; 


7. to establish adequate procedures to ensure that the protection of the information and 
the treatment of the files are in accordance with the Privacy Act and the Access to 
Information Act; 


8. to protect from reprisal employees who disclose information concerning wrongdoing in 
good faith; 


9. to monitor the type and disposition of cases brought to the attention of the Public 
Service Integrity Officer; and 


10. to prepare an Annual Report on his or her activities to the President of the Privy Council 
for tabling in Parliament. 


As a minimum, the Annual Report should cover the number of general inquiries and advice; the 
number of disclosures received directly from departmental employees and their status (e.g. rejected, 
accepted, completed without investigation, still under consideration); the number of disclosures 
investigated, completed, still under consideration. The same data would be provided in relation 
to requests for review. The Report could include an analysis of the categories of disclosures and 
recommendations to improve the processes. 
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APPENDIX B 


2005-2006 EXPENDITURES 


DESCRIPTION 

Personnel 

Number of employees 9 
Personnel Costs ($000) 
Salaries 934 
Employee benefits 187 
Sub-total ZI 


Other operating expenditures 


Travel* 40 
Communications 37 
Printing zo 
‘Training 10 
Computer services 46 
Other professional/specialized services 24 
Materials/supplies 43 
Other 22 
Levy for administrative services provided by central agencies 54 
Sub-total 299 
Total 1 420 


Source: TBS, Financial Report System 


* In accordance with the policy on the proactive disclosure of travel and hospitality expenses for selected government 
officials, the PSIO details are available on the PSIO website at www.psio-bifp.gc.ca. 
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